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YALE MEN AS WRITERS ON LAW AND 

GOVERNMENT. 

An American bar was not really in existence before the Revolu- 
tion. Great causes in which the colonists were interested were oc- 
casionally argued at Westminster or before the King in Council, but 
they were generally in the hands of English barristers. One of the 
first American lawyers who ever argued before the latter tribunal* 
was William Samuel Johnson of Connecticut (Yale, Class of 1744), 
a silver-tongued orator, and one of the Committee on Style, which 
put the constitution of the United States in its final form, but who 
has left no published works to perpetuate his name.t His appear- 
ance was in the Mohegan case, involving important landed inter- 
ests in Connecticut, heard at London in 1767, and he had been made, 
the year before, a Doctor of Civil Law by the University of Oxford. 

There could be no legal literature in America until our law took 
a shape of its own, and came to be cultivated as a science. To this 
Independence opened the door.t Removing the possibility of any 
appeal from American to English tribunals, it gave the lawyers of 
that day a fair field to work out an orderly system of jurisprudence. 

•Beardsley, Life and Times of William Samuel Johnson, 47. 

tHis dispatches as Colonial Agent at London for Connecticut, to its gov- 
ernor, which are published in the Trumbull Papers by the Massachusetts His- 
torical Society, show great power of observation and judgment 

tSee Two Centuries' Growth of American Law, 13, 17. 



2 YALE LA W JOURNAL. 

which, while it ordinarily followed the Common Law, should follow 
it only so far as it was suited to the rough conditions of new settle- 
ments in a new world. 

The year after the Declaration of Independence, Nathaniel Chip- 
man was graduated from Yale in the class of 1777, and may rank 
as the senior among her legal authors. He published in 1793 
Sketches of the Principles of Government, ( 1789-1791), and Reports 
and Dissertations. The former is clear and well-ordered in its state- 
ment and arrangement. He was Chief Justice of Vermont, and 
Judge of the United States District Court there ; revised the statutes 
of the State twice, and was Professor of Law at Middlebury College 
from 1816 till his death in 1843. While holding this position, he 
published a well-considered Treatise on Free Institutions, 330 pp. 
(Burlington, 1833.) 

In the succeeding class (1778) was Chief Justice Swift of Con- 
necticut, an original thinker, with a mind of much analytic power. 
In 1795 and 1796, he published his System of the Laws of Connecti- 
cut, followed and superseded in 1822 and 1823 by his Digest of the 
Laws of Connecticut. These works are of much more than local 
interest. There was little to differentiate the law of Connecticut 
from that of other States, except as respects some peculiarities in her 
political constitution which, until 181 8, rested on the ancient charter 
granted her in 1662 by Charles II. Swift's Digest was an American 
Blackstone (far superior, indeed, to Blackstone in its treatment of 
Equity), and was long used to a considerable extent all over the 
United States, both in legal instruction and as an authority before the 
Court. He also published, in 1810, the first American treatise on 
Evidence, together with a short work on Bills of Exchange and 
Promissory Notes. 

Noah Webster was a class-mate of Swift, and also studied law, 
though most of his life was devoted to education and philology. In 
1784 he published Sketches of American Policy, the first strong 
plea for a national government for the people of the United States, 
and in 1802 an important treatise on Blockade and the Rights of 
Neutrals. 

Of the class of 1781, the youngest member, and the greatest, was 
Chancellor Kent. He was from the first a student of literature, and 
possessed to a remarkable degree the absorbent power. "It was the 
common remark of his companions/ 1 wrote one of his classmates, 
long afterwards, "that they could generally tell the author he last 
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read by the style and matter of his next composition."* A year 
after graduation he wrote to this same classmate, both being then 
students of law, that this seemed to him "a field which is uninterest- 
ing and boundless/ 9 and the study of it "so encumbered with volumi- 
aous rubbish and the baggage of folios that it requires uncommon 
assiduity and patience to manage so unwieldy a work."t It was his 
good fortune to do more than any other man ever has done or ever 
can do to free American law from that reproach. An opportunity 
came to him which can never recur. At a day when American insti- 
tutions were plastic and undeveloped, yet ripe for philosophic expla- 
nation and the confirming touch of some strong co-ordinating hand, 
that could both prune and graft the growing tree, Kent published his 
Commentaries on American Law. 

Retired from the bench at the age of sixty by an absurd provision 
of the then existing Constitution of New York, he became Professor 
of Law at Columbia College, and soon worked up his lectures into 
these four historic volumes. 

Kent was not merely a great lawyer. He was a scholar and a 
philosopher. For many years he had given to studies outside of 
law the larger portion of his time. "In the morning/ 1 to quote his 
own words, "till half past eight I read Latin ; then Greek until ten. 
Then I gave myself up to law or business until the afternoon, and 
after two hours' attention to French, I concluded the rest of the day 
with some English author." t 

His earliest publications were made in connection with his first 
acceptance of the chair of Law at Columbia, and consisted of three of 
his college lectures, styled Dissertations. It was the first American 
law book ever cited in an English law book, f But the American 
lawyers and students were not ready to receive it. Kent was met 
during his first year at Columbia by a class of seven, and during 
his second year by a class of but two. The third year opened, and 
there was not a single one who appeared. I The professorship 
was promptly resigned, to be resumed, as has been stated, later (in 
1823), under more auspicious circumstances. His Commentaries 

have run through fourteen editions, and, as Charles Sumner wrote 

^^^^^^^^^■"^^^■^^^^^^^^^"■™^^^^^^^^^^""^^^^^^"^^™^^™ ^"^""^■^^^■■^^^^^■■■"•"^"^■"•^■■■■■■■^^^"—■■•■■■■^•^■^■■^^^ 

•Memoirs and Letters of Chancellor Kent, 10. 

tMemoirs and Letters of Chancellor Kent, 16. 

I Ibid, 27. 

flbid, 63. This English law book was Brown's Treatise an the Civil and 
Admiralty Law. 

I Memoirs and Letters of Chancellor Kent, 77. 
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him in 1836, "have now become the manual of the practitioner, as 
they have, since their first publication, been the institute of the stu- 
dent/'* "This work," said Chief Justice Daggett, formerly a pro- 
fessor in the Yale Law School, "I cherish with more affection than 
any other except the Bible and Shakespeare."t 

At the close of the Revolution, a young soldier from the Conti- 
nental army entered Yale, to whom, though want of money soon 
called him off to other pursuits, she gave the honorary degree of 
Master of Arts in 1787. This was Ephraim Kirby, the author of 
the first volume ever published of American Law Reports. It was 
printed at Litchfield in 1789. 

It is difficult for the modern lawyer to estimate the service thus 
rendered by Kirby to his profession. 

For want of any authoritative record of them, judicial precedents 
were then few and of little weight. Every court was a law unto 
itself. The judges often had little or no legal education. They 
made their rulings as jurymen give their verdicts, by the exercise 
of common sense. Judicial opinions in most of the States were not 
given in writing, and were never preserved. 

Not until 1798 was this practice changed in New York, and it 
was then due wholly to the influence and example of Kent. X He 
also was the pioneer among American judges in the use of illustra- 
tions from the civil law. The politics of the time happily favored 
this. He has £hus stated the way in which he was able to introduce 
it into the opinions of his State : "I made much use of the Corpus 
Juris, and as the judges (Livingston excepted) knew nothing of 
French or civil law, I had immense advantage over them. I could 
generally put my brethren to rout and carry my point by my myste- 
rious wand of French and civil law. The judges were Republicans 
and very kindly disposed to everything that was French, and this 
enabled me, without exciting any alarm or jealousy, to make free use 
of such authorities and thereby enrich our commercial law/' f 

For work like this of Kent, Kirby prepared the way. The 
American reporter has made the American judge. He holds every 
court of last resort up to its duty. He in effect prohibits the prepara- 
tion of slovenly and ill-considered opinions. They may be poor, 

•Memoirs and Letters of Chancellor Kent, 203. 

tlbid, 217. 

tlbid, 114. 

JMemoirs and Letters of Chancellor Kent, 117. Cf. Ibid, 58. 
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but they will seldom fail to be the best which the judge who writes 
them has to give. 

In another point of view, Kirby was the Pandora who opened the 
fatal box. The immense multiplication of American reports, which 
now comprise over twenty thousand cases a year, has become a great 
and spreading evil. Yet Pandora was able to shut the box in time 
to keep one lingering inmate within. It was Hope. A place higher 
than Kirb/s is reserved for the reporter who can induce his court 
to keep back from the printer so much of every opinion as contrib- 
utes nothing to the strengthening, the explanation, or the develop- 
ment of the law. It may well be the hope of the bar that such men 
will yet be found, to stem the tide that, now overflows our libraries 
with wearisome repetitions of settled rules, smothered in petty de- 
tails of some petty transaction, interesting only to the parties to a 
particular law suit and their two attorneys. 

The class of 1788 also produced one of .the leading American 
reporters, William Johnson, whose work for the courts of New York 
ably supplemented that of Kent, and who has also enriched our legal 
literature by a translation of the scholarly work of Azuni on Mari- 
time Law. 

Three years later Yale sent out James Gould, so long the main- 
stay of the earliest American Law School. Without a charter of 
incorporation, in a frontier hill town, with no endowment, the Litch- 
field Law School drew to itself students from almost every State of 
the Union, over a thousand during its half-century of existence, 
brought largely to listen to his clear and systematic presentation of 
the law. His treatise on Common Law Pleading, containing the 
substance of his lectures on that topic, remains still the most accu- 
rate and logical statement of this branch of procedure in the Eng- 
lish language. It is a classic monument to a dead science. 

In 1797 Henry Baldwin was graduated from Yale, and was in 
the first class taught by Gould at Litchfield. He published, forty 
years later, while on the bench of the Supreme Court of the United 
States, "A General View of the Origin and Nature of the Constitu- 
tion and Government of the United States." This was one of the 
earliest statements in book form of the Jeffersonian or Democratic 
theory of the Union. Thomas Day was in the same class, one of the 
most successful of American reporters through almost half a cen- 
tury. 

The valedictorian of the class of 1804 was John C. Calhoun, Vice- 
President of the United States. His life was rather that of a states- 
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man than of a lawyer ; but towards the close of it he found time to 
write A Disquisition on Government and A Discussion on the Consti- 
tution and Government of the United States, which put him in a 
high place as an original contributor to the philosophic study of our 
political institutions. 

The most enduring law writings are well reasoned and well 
stated judicial opinions of courts of last resort. They become part 
of the law of the land. They are still familiarly known to the bar 
after the lapse of centuries. The lawyer must be acquainted with 
their premises ; the people must respect their conclusions. Of such 
opinions Yale men have contributed many to the literature of the 
profession. 

One of her sons was for fourteen years chief justice of the United 
States. Waite did not rank in grasp of mind with Marshall or 
Taney, but his opinions are clearly put and his conclusions sound. 
It fell to him to construe the Fourteenth and Fifteenth Amend- 
ments to the Constitution of the United States, and especially in re- 
spect to the laws passed by Congress to uphold the exercise of the 
elective franchise by the Southern negro. It was a question of doubt 
and difficulty. The master key to the problem was forged by his 
hand. It was the principle which he laid down in Minor v. Happer- 
sett, 21 Wall., 162; and more at length in United States v. Reese, 
92 U. S., 214, and United States v. Cruikshank, 92 U. S., 542 ; that 
these amendments are not grants, but guaranties of existing rights, 
adding nothing to those privileges and immunities previously pos- 
sessed by one citizen against another. Another opinion from his 
pen, which has had a profound influence on the social economy of 
the country, was that in Munn v. Illinois, 94 U. S., 113, the most im- 
portant of the "Granger Cases," in which he applied to modern 
conditions Lord Hale's maxim, that when private property is affected 
with a public interest, it ceases to be juris privati only. 

Many Yale graduates have been chief justices of State and 
territorial courts, and many more associates upon the Supreme bench 
of the United States or of the States of which they were citizens. It 
would require more space than can be given to this article to state 
their contributions to the development of American law, from the 
days of Chief Justice Smith in colonial New York to the judgment 
rendered this year at Washington in the Insular Cases, in which, of 
the three Yale men now constituting a third of the Supreme Court, 
one sided with the chief justice in holding that wherever the sov- 
ereignty of the United States extended the Constitution governed its 
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exercise, one took what perhaps may be called an opposite view, and 
one, holding the balance of power, but agreeing in his line of reason- 
ing with none of his associates, delivered the judgment but not the 
opinion of the court. 

The Opinions of the Attorneys General of the United States also 
contain contributions to constitutional law and discussions of the 
nature of our system of government of considerable importance, by 
sons of Yale — Alphonso Taft (class of 1833), William Maxwell 
Evarts and Edwards Pierrepont (class of 1837), and Wayne Mac- 
Veagh (class of 1853). 

So our Blue-books show that Yale men, who have been secretaries 
of State, have, by their reports and dipsatches, helped both to con- 
firm and broaden the foundations of international law. Whoever 
has occasion to consult Wharton's Digest of the International Law of 
the United States cannot fail to notice how frequently he quotes the 
words of John C. Calhoun (class of 1804), John M. Clayton (class 
of 1815), and William M. Evarts (class of 1837). 

The author of the work to which reference has just been made, 
Francis Wharton, LL.D. (class of 1839), compiled it while himself 
attached to the Department of State in the office of Solicitor. It 
is one of the most useful of his many writings, but his varied learn- 
ing and comprehensive grasp of whatever subject he took in hand 
appear more conspicuously in his treatise on the Conflict of Laws. 
His work on the Criminal Law of the United States has also a 
deservedly high reputation, and all students of American history feel 
their indebtedness to him for his entertaining volume on the State 
Trials of the United States During the Administrations of Wash- 
ington and Adams. 

Thus far mention has been made only of those who were practic- 
ing lawyers. But our legal literature and American public law have 
been enriched by several Yale men who were of other professions. 

First may be named Manasseh Cutler of the class of 1765. 
Though educated for the bar and actually admitted to it, he spent his 
life mainly in the ministry. He was one of the Ohio Company, 
formed in 1786, which bought of the United States a million and 
a half acres of their unsettled territory northwest of the Ohio river. 
Nathan Dane was formerly deemed the author of the immortal ordi- 
nance of 1787, which ineradicably stamped free soil and free schools 
upon this great domain ; but it seems now established that Dane did 
little more than introduce and advocate before Congress what Cutler 
wrote. It is one of the great State papers of American history, and 
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shaped for all time the political institutions of some of our largest 
States, where it was long regarded as a sort of Constitution, whose 
binding force outlasted the Territories it was made to govern. 

Another Yale clergyman, who also originally studied for the 
bar, in the following century rendered important service in explain- 
ing and systematizing the law of nations. Theodore Dwight 
Woolsey, of the class of 1820, the last President of Yale College, 
and under whose lead it grew into Yale University, published in 
i860 his Introduction to the Study of International Law, an institu- 
tional book of special value in legal education, and which has been 
used for that purpose in University instruction on both sides of the 
Atlantic. It has also been translated into Chinese, at the Imperial 
College of Pekin. Later he published a work on Political Science, 
which ranks as a standard authority, and must be consulted by any 
one who wish to get a clear conception of the political framework of 
ancient Greece, or medieval Italy. 

Elisha Mulford of the class of 185 1, also a clergyman, in his work 
on "The Nation" has set forth a theory of our government, striking 
in form, and profound in its philosophy. 

The simplest and most attractive introduction to the study of 
Roman Law, yet written, was also the work of a Yale graduate, who 
was not a lawyer. This was Professor James Hadley of the class of 
1842, a universal scholar, who was the father of the present Presi- 
dent of the University. The book is the outgrowth of a course of 
lectures prepared originally for the college students, and from 1870 
delivered annually at the Yale Law School. 

Another work of similar origin is the treatise on Elementary Law 
by Professor William C. Robinson, LL.D., originally (1874) pub- 
lished at New Haven by the Law Department, and since made one of 
the "Students' Series." Professor Robinson is only an honorary 
graduate of Yale (M. A., 1881), but this article would be incom- 
plete did it not name this notable contribution to institutional legal 
literature, the fruit of his long and successful labors as one of the 
Faculty of the Yale Law School. 

No mention is here made of the publications of alumni of the 

School on legal subjects. They are stated in the bibliography which 

follows, and are left to speak for themselves. Nor has any attempt 

been made to state all the contributions to legal, literature by Yale 
men, who were not educated at the Yale Law School. Only those 
have been described which seemed of the first importance, either 
from their subject, or the style of treatment, or the authority which 
they have attained. 

Simeon E. Baldwin. 
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THE LEGAL BIBLIOGRAPHY OF THE ALUMNI OF 

THE YALE LAW SCHOOL 

Arranged in the Order of Classes. 

1825. 

Croswcll, Sherman, B.A., M.A., D. D. — "Analysis and Classification 
of the Rules of Proceeding in Legislative Bodies." 

Silliman Benjamin Douglas, B.A., M.A., LL.D. — "Biography of 
Edgar S. Van Winkle," N.Y. City Bar Asso. (1883), p. 64; "Address Before 
the Graduating Gass of the Law School of Columbia College," 1867, Bryant 
& Co. 

1827. 

Gibbs, George — "Administrations of Washington and Adams."2 vols.N. Y. 
1846. 

Welch, William Henry, B.A. — Opinions, Vol. I, Minn. Reports, (Chief 
Justice, 1851). 

1828. 

Goodwin, Hiram — "Woman Suffrage," New Eng. Mag., 43:193. 

1829. 
Bushnell, Horace, B.A., M.A., D.D., LL.D. — "Woman's Suffrage, 
the Reform Against Nature," 1869. 

1831. 

Baerculo, Seward — Opinions, Vols. 1-17, Barbour's Sup. Ct. Reports. 

Bicknell, George Augustus, B.A., M.A., LL.D. — "Civil Practice"; 
"Criminal Practice"; "The Practice of the Supreme and Circuit Courts of 
the State of Indiana in Civil Cases," 1864, R. Clark & Co.; "The Practice 
of the Superior Courts of Indiana in Criminal Cases," 1866, R. Clark & Co. 

Cone, William Russell, A.B. — "Biographical Sketch of William Hunger- 
ford, 39 Conn. Rep. 605-613. 

Sheldon, Benjamin Robbins, B.A., LLD. — Opinions, Vols. 54-126, 
111. Reports, (Chief Justice, 1883). 

Sherman, Henry, B.A., M.A. — "Digest of the Law of Marine 
Insurance," 1841, Collins, Heese & Co. ; "Governmental History of the United 
States"; Chief Justice of New Mexico, 1865. 

1832. 

Brown, George H., B.A., M. A. — Opinions, Vols. 29-31, N. J. L. 

Strong, William, B.A., M.A., LL.D. — Opinions, Vols. 30-59 Pa. 
St.; Opinions, 10 Wallace — 102 U. S. ; "Two Lectures Upon the Relation of 
Civil Law to Church Polity, Discipline and Property"; 1875, Dodd. 
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1833. 

VanSantvoord, Cornelius, B.A., MA. — "Limitation of the Liability 
of Ship Owners Under the Laws of the United States" ; A. B. King. 

1834. 

Davis, David, B.A., LL.D.— "Trial by Jury and Criminal Law 
Reform," Address, Ills. State Bar Assoc., 8:35; Life and Services of John 
Todd Stuart," address, Ills. State Bar Assoc, 9:4; Opinions, 2 Black— 93 U. S. 

Matson, William Newton, B.A.— Reporter of Conn. State Reports, 
Vols. 22-24 ind- 

183s. 

Johnson, Alexander Smith, B.A., M.A., LL.D. — Opinons, Vols. 
6-20, N. Y. Reports, (Chief Justice) ; Opinions, Vols. 13-14, Blatchford, (U. S. 
Circuit, 2nd Circuit). 

1836. 

Deming, Henry Champion, B.A., LL.B., (Harvard, 1839) LL.D.— "Life 
of U. S. Grant," 1868, Scranton. 

Hurd, Joseph Codman, B.A., M.A., LL.D. — "The Law of Freedom 
and Bondage in the United States," 1858, Baker, V. & Co.; "Theory of Our 
National Existence," 1881, Little, Brown & Co. ; "Theories of Reconstruction," 
Am. L. Rev., 1 '.238. 

Martin, Benjamin Y. — Reporter of Georgia State Reports, Vols. 
21-30 incl. 

Smith, William Nathan Harrell, B.A., M.A., LL.D. — Opinions 
Vols. 78-104, N. C. Reports, (Chief Justice). 

Watkins, George C. — Opinions, Vols. 13-15 Ark. State Reports, 
(Chief Justice). 

1837- 

Browne, William Hardcastle, M.A. — "Commentaries on Divorce and 
Alimony"; Law of Decedents' Estates in Pennsylvania"; Law of 
Negligence in Pennsylvania"; "Pennsylvania Legal Time Table"; edition of 
"Blackstone's Commentaries"; and of "Kent's Commentaries"; "Treatise on 
the Law of Trade-marks and Analogous Subjects," 1898, Little, Brown & Co. 

Taft, Alphonso, M.A., LL.D. — Opinions, Opinions of United States Attor- 
ney Generals, Vol. 16. 

1838. 

Edwards, Benjamin Stephenson, B.A., M.A., — "Delays and Uncer- 
tainties of the Law," Address, Ills. State Bar Assoc., 9:35. 

Pierrepont, Edwards, B.A., M.A., LL.D., Hon. D.C.L. (Oxford 
Univ., 1871). — "Influence of Lawyers Upon Free Governments, and Influence 
of Moral Force Upon the Prosperity of Governments, New Haven, pp. 23, 
1874; Opinions, Vols. 6, Duer, and 1-7 Bosworth; Opinions, Opinions of 
United States Attorney Generals, Vol. 15. 

Wood, W. H. R.— "Wood's Cal. Digest." 

1839. 
Bristed, Charles Astor, B.A., M.A. — 'The Interference Theory of Gov- 
ernment," 1867, Leopold & Holt. 
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Hooker, John B.A., MA. — Reporter of Conn. Reports, Vols. 25-63. 
Biographical Sketch of Chief Justice Park, 68 Conn. Rep. 591 ; of Elisha Car- 
penter, 69 Conn. Rep. 731. 

Varnum, Joseph Bradley, B.A., M.A. — "The Seat of Government of the 
United States." 

1 841. 

Beach, John Sheldon, A.B., LL.D. — The Joint Stock Act of Conn. Anno- 
tated, New Haven, 1866. 

Dwight, Theodore William, B.A., M.A., LL.D. — Argument in the 
Court of Appeals in the Rose Will Case," 1864, Voorhees; "Cases from 
the Reports of the Commissioner of Charities in England and the Disposition 
of Property for Charitable and Public Uses," 1864, Voorhees; "Trial by 
Impeachment," 1867; "Influence of the Writings of James Harrington on 
American Political Institutions," 1887; "Address to Law School Graduates," 
Colum. Jur., 2:410; "Power of Agent to Bind by His Representations," 
(annotated case) Am. L. Reg. (N.S.) 1:411; "Civil Code," Alb. L. J., 
25:300, 346; "United States Bonds Not Subject to Taxation," (annotated 
case), Am. L. Reg. (N. S.) 2:31; "Citizenship of Corporations Under the 
Judiciary Act," (annotated case), Am. L. Reg., (N. S.) 2:221; "Criminal 
Trial in 1302," Colum. Jur. 1:101, 105; "What is Insurable Interest?" (an- 
notated case) Am. L. Reg., (N. S.) 3:167; "English Judicial System," Am. 
L. Reg., (N. S.) 8-65; "Jurist, Advocate, Practitioner, Shyster," Colum. Jur., 
i:95> 103; "Presidential Inability," N. A. Rev., 131:417; "Presentation of 
a Promissory Note for Payment," Am. L. Reg., (N. S.) 1:362; "Does the 
Statute of Frauds Affect the Contract or the Remedy?" (annotated case), 
Am. L. Reg., (N. S.) 1:13; "Subpoena Duces Teceum," (annotated case), 
•Leg. Ad., 5:177; "Execution of Wills According to the Law of Domicile," 
(annotated case), Am. L. Rev. (N. S.), 1:148; "Refusal of Witness to 
Testify Because Answer May Criminate," (annotated case), Am. L. Reg., 
(N. S.) 1:534; "Hard and Difficult Words in Law," Colum. Jur., 1:37, 61; 
"Translations From Year Books," Colum. Jur., 2:133, 146, 266, 277; Intro- 
duction to Maine's Ancient Law, 1864, Henry Holt & Co. Opinions, New 
York, Rep. Vol. 61. 

Hubbard, Richard Dudley, A.B., M.A., LL.D. — Biographical Sketch of 
Charles Chapman, 35 Conn. Rep. 606 ; of William Hunger ford, 39 Conn. Rep. 
613-616; of Loren P. Waldo, 48 Conn. Rep. 604. 

Phelps, Edward John, B.A., M.A., LL.D. — "Noteworthy Changes 
in the Statute Law," Am. Bar Asso. 4:141 (1882); "State and Federal 
Legislation," Alb. L. J., 24:165; "John Marshall and the Constitutional 
Law of His Time," Am. Bar Asso., 2:174; "Arbitration and Our Relations 
With England," Atl. Month., 78:26; "Bering Sea Controversy," Harper's 
Mag., 82:766; "Constitution of the United States," 19th Century, 23:297, 441 ; 
"Divorce in the United States," Forum, 8 1349 ; "Choice of Presidential Elect- 
ors," Forum, 12:702; "Law and Civil Liberty," L. T., 21:29; "Methods of 
Legal Education," Yale L. J., 1:139; "Relation of Law to Justice," S. Car. 
Bar. Asso. addresses, 1890, p. 67; "Supreme Court and the Sovereignty of 
the People," Columbia L. T„ 3:157; "Supreme Court of the United States," 
Jurid. Rev., 2:122; "Irresponsible Wealth," N. A. Rev., 152:523; "Monroe 
Doctrine," (a chapter in "America and Europe: A Study of International 
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Relations," by D. Wells and others) ; "Lectures on Topics Connected With 
Medical Jurisprudence," 1881, Burlington, Vt. ; "Orations and Essays," 1901, 
Harper's, N. Y. 

1842 

Phelps, James — Opinions, Vols* 40-42, Conn. Reports. 

1844. 

Allen, William, B.A. — Opinions, Mass. Reports, Vols. 131 to 154. 

Kingsley, William L., B.A., M.A., L.H.D.— "The Gentleman in Politics," 
New Englander, 51:135; "Review of Weeden's Economic and Social History 
of New England," New Eng., 55:439; "The New Danger Which Threatens 
Russia," New Eng., 49 :22s ; "Blue Laws of Conn.," Alb. L. J., 6 :2i5. 

1845. 
Pardee, Dwight W., B.A., M.A., LL.D. — Opinions, Conn. Reports, Vols. 
41 to 58. 

1846. 

Atwater, Isaac, B.A., LL.B. — Opinions, Minn. Reports, Vols. 2 to ft 
(Chief Justice) ; "Practical Suggestions to Students and Young Lawyers," 

x ■ l~f. J ., 2 ^4* 

Brown, Joseph E., LL.B. — Opinions, Ga. Reports, Vols 38 to 41, (Chief 
Justice) . 

Mitchell, John W. — "Changes and Suggested Changes in Our Criminal 
Code," Va. L. J., 6:645. 

1847. 

Cowdrey, Nathaniel A., LL.B. — "Revised Edition of Swift's Digest," 1853* 
Durrie & Peck, New Haven. 

Kingsbury, Frederick J., B.A., M.A., LL.D. — "Biography of Joel Hin- 
man," 35 Conn. Rep. 599; Alb. L. J., 1 :i8o; "Pensions in a Republic," Am. J. 
Soc. Sci., 13.11 ; "Some Reminiscences of the New Haven Bar," Y. L. J., 1 :6; 
"Profit Sharing as a Method of Remunerating Labor," New Eng., 47 :333. 

Loomis, Dwight, LL.D. — Opinions, Conn. Reports, Vols. 35 to 61 ; "The 
Judicial and Civil History of Connecticut," 1895, Boston History Co., Boston, 
Mass.; "Speeches Delivered Before Congress," Congressional Globe, 1859 
to 1864. 

1848. 

Harrison, Henry B., B.A., LL.D. — "Biography of Roger Sherman 
Baldwin," 30 Conn. Rep. 609-613. 

Kellogg, Stephen W., B.A., M.A. — "The Beginnings of Civil Service 
Reforms," Y. L. J., 8 .3. 

Shipman, Paul R. — "A Point of Constitutional Law," Am. L. Reg., 
34 733 ; "Webster on the Territories," Y. L. J., 9 :5. 

1850. 

Blake, Henry T., B.A. — "Biography of Thomas Burr Osborne," 35 Conn. 
Rep. 603; "Distinguishing Marks on Ballots," New Eng., 56:170; "Official 
Ballott in Elections," New Eng. 55-381 ; "Labor Movements in America," 
New Eng., 46-48; "The Gubernatorial Contest in Conn," New Eng.,. 
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54:374; "Southern Regeneration," New Eng., 26:148; "Judge Farrar 
on the Constitution" ; a review of "Manual of the Constitution of the United 
States," New Eng., 26:725; "The Green as the Seat of Judicial Tribunals," 
in "Chronicles of New Haven Green," pp. 148-179. New Haven, 1898. 

Shipman, Nathaniel, B.A., M.A., LL.D. — Opinions, Benedict's District 
Court Reports, Vol. VI. to Fed. Reporter Vol. 49 (District Judge) ; Fed 
Reporter, Vols. 49 (Circuit Judge)— U. S. C. C. Appeals, Vols. 1-. 

1851. 
Munson, Lyman E., LL.B. — Opinions, Montana Reports, Vol. I. 

1853. 
Hickox, George A., B.A., M.A.— "Biography of Gideon H. Hollister." 
Sheldon, Joseph, B.A. — "Canadian Reciprocity, Within the Union — Not 
"Free Trade' and 'False Pretences/" New Eng., 54:543; "Secretary Windom's 
Plan Concerning Silver," New Eng., 52:204; "Suggestions for the Con- 
sideration of the Pan-American Conference," New Eng., 51:469; "Inter- 
national Silver Coinage," New Eng., 51:321. 

Winthrop, William, B.A., LL.B. — "Digest of Opinions of Judge Advocatet 
General of the Army," 1865; 4th Edition, annotated, 1880, Government 
Printing Office, Washington; "Military Law," 1886; Abridgment, 1887, 
William H. Morrison, Washington; 2nd Rev. Ed., 1893, Willey & Co., 
Springfield, Mass.; "Military Law and Precedents," 2nd. Ed. Rev. and Enl., 
1896, Little, Brown & Co., Boston; "Translation of the Military Penal Code 
of the German Empire, 1873; "The U. S. and the Declaration of Paris," 
Y. L. J., 3:4. 

1854. 

Billings, Edward Coke, BA., LL.B., LL.D. — Judge U. S. District Court, 
1876- '94; Opinions, Wood's Report, Vols. 2-4; Federal Reporter, Vols. 1-56. 

Shiras, George, B.A., LL.D. — Associate Justice U. S. Supreme Court 
Opinions, U. S. Supreme Court Reports, Vol. 150-1. 

I855- 
Landon, Judson S., M.A., LL.D. — "Constitutional History and Govern- 
ment of the United States," 1889, (Revised 1900), Houghton, Mifflin & Co.; 
Justice New York Appellate Court, Opinions, N. Y. Appellate Reports, Vols. 
129-134; Associate Justice of Supreme Court, Opinions, New York Reports, 
Vol. 5. 

1856. 

Shiras, Oliver Perry, B.A., M.A., LL.B., LL.D.— -"Equity Practice in 
United States Circuit Courts," 1st Ed. 1879, 2nd Ed. 1898; "Classification of 
Corporations," Nat. Corp. Rep., 10 -.316, same article in Yale L. J., 4 :97 ; "Jury 
System," Yale L. J., 1 145 ; Judge U. S. District Court 1882, Opinions in Fed. 
Rep. and in Vols. 1-7, 27, 31-33, C. C. A. 

Woodward, Asa Burr, A.B., A.M. — Biographical Sketch of Orris S. 
Ferry, 44 Conn. Rep. 602-606. 
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1859. 

Bristol, Louis Henry, A.B. — "Biographical Sketch of Henry Dutton, 37 
Conn. Rep. 620." 

Brown, Henry Billings, A.B., LL.D. — "Brown's Admiralty Reports"; 
"Hints About Trials," Amer. Law Rev., 20:539; Same Art. Irish Law 
Times, 81 : 107; Same Art., Ga. L. Rep., 1 :6oa; Same Art., Va. L. Rep., 10:452; 
Same Art., Weekly Bui., 15:414; Same Art., Wash. L. Rep., 14:553; "Judicial 
Independence/' Amer. Bar. Asso.. 265 (1889) ; "Changes in Our Law/' 
address Ohio State Bar Asso., 32 (1892) ; "Sketch of James Valentine Camp- 
bell/' Green Bag, 2:384, 390, 2:233; "California System of Codes/' Amer. 
Law Review, 28:258; "Distribution of Property," Amer. Bar Asso., (1893), 
213; Same Art., Amer. Law Rev., 27:656; Same Art., Amer. Lawyer, 1:41; 
Asso. Justice U. S. Supreme Court Opinions, S. C. Reports, Vol. 141. 

i860. 

Northrop, Cyrus B., A.M., LL.B., LL.D. — "The Legal Profession as a 
Conservative Force in Our Republic/' New Haven, 1892, p. 29. 

Harrison, Lynde, LL.B. — "Secret Ballot Law of Connecticut"; New 
Englander, 52:401 "Corrupt and Illegal Practices of Elections"; New 
Englander, 53:505. 

1 861. 

Willcox, Washington Frederick, LL.B.— "Divorce Problem; Study in 
Statistics," (1891), Macmillan & Co. 

1862. 

Schuyler, Eugene, B.A., Ph.D., LL.B., LL.D.— "American Diplomacy," 
(1886), Scribner & Sons; "Italian Immigration Into the United States," Pol. 
Sci. Quar., 4:480; "American Marriage Abroad," N. A. Review, 148:424. 

White, Roger Sherman, B.A., M.A., LL.B.— Rights of Parties to Sale of 
Personal Property," Yale L. J., 7 :3- 

1863. 

Baldwin, Simeon Eben, B.A., M.A., LL.D.— "Constitutionality of Con- 
cluding Exemption Cause in the Bankrupt Law," American Law Register, 
October, (1867) ; "Baldwin's Connecticut Digest," Vol. I, 1871. pp. 776; Vol. 
II, 1882, pp. 539; published by Little, Brown & Co., Boston; "A Discussion of 
the Present Inequalities of Representation in the General Assembly of Con- 
necticut," published by the New Haven County Constitutional Reform 
Association, 1873, New Haven; Lectures on the Law of Roads and Boun- 
daries at the Farmers' Convention at Winsted, Hartford, 1875; Annotated 
Edition of the U. S. Constitution, New Haven, 1875; Preface to 
the Revised Statutes of Connecticut, Revision of 1875, p. in, Hartford, 1874: 
(and one of the five authors of that Revision) ; Report to State Bar 
Association on Simplifying Legal Procedure, 1877, Hartford, 1877; 
ford, 1877; "Graduate Courses at Law Schools," Journal of Social Science, 
No. 9, p. 136 ; "The Lawyers .Among Yale Graduates," 1 Yale Book, 395-400, 
1879; Prefatory Note to Connecticut Practice Book, Hartford, 1879, and one 
of the five authors of that book; Biographical Sketch of Henry White 4 Cotin. 
Rep. 615; "The Ecclesiastical Constitution of Yale College," New Haven Col- 
ony Historical Society Papers, III, 405-442, 1882 ; "The Time Necessary to Get 
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a Legal Education," Columbia Jurist, 67, 1885 ; Law Latin and Roman Law/' 
117, 1885; American Statute Law, Law Quarterly Review, London, April, 
1887; Report of Special Commission on Taxation to the Connecticut Legisla- 
ture, 1887, Hartford; The Captives of the Armstad, N. H. Col. Hist. Soc'y* 
Papers IV; Bryce on American Legislation," New Englander, 1889; Address 
as President of the American Bar Association, on "The Year's Changes 
in Statute Law," Reports of the Association, XIV, 163-195, 1891; 
'The Late Election in Connecticut," New Englander, 1891 ; "Voting 
Trusts," Yale Law Journal, I, 1-15; The Visitorial Statutes of Andover 
Seminary, Report of the American Historical Association, 1892 ; "The Citizen 
of the United States," Yale Law Journal, Feb., 1893; "The Three Con- 
stitutions of Connecticut," Vol. V., New Haven Colony Historical Society 
Papers, 179-245, 1894; Chapter on Marriage and Divorce, in Hamilton's 
System of Legal Medicine, II, 517-524, 1894; "Law School Libraries and How 
to Use Them," American Bar Association Reports, Vol. XVII, 431-430, 1894; 
"De la Responsabilite' du Pouvoir Federal aux Etats Unis au cas on les 
jfetats Particuliers s' abstiennent de reprimer les delits commis sur lew 
Territoire," Revue de Droit Public, Paris, No. 6, p. 437-445, 1895; "Review 
of Thayer's Cases on Constitutional Law," American Historical Review, I, 
163-7, 1895 ; "Illustrative Cases on Railroad Law," West Publishing Company, 
1896; "Modern Political Institutions," Boston, Little, Brown & Co., 1898, 
PP- 387; "The Readjustment of the Collegiate to the Professional Course," 
Reports of the American Bar Association, XXI, 575-602, 1898, also reported in 
Yale Law Journal, VIII, 1-23, and Report of U. S. Commissioner of Educa- 
tion for 1899-1900, pp. 615-628; "The Government of Our New Terri- 
tory," The Independent, L, 962, 1898; "The People of the United 
States," Yale Law Journal, VIII, 159-167, 1899; "The Constitutional 
Questions in Connection With the Acquisition and Government by the United 
States of Island Territory," Harvard Law Review, XII, 393-416, 1899; 
"Whipping and Castration as Punishments for Crime," Yale Law Journal, 
June, 1899, P- 371-386; "Corporal Punishments for Crime," New York Medico- 
Legal Journal, June, 1899, 61-73; Rapport sur la Question, quels seraient, 
dans l'ordre d'ide6s indique* par le Congres de Paris, les moyens les plus 
pratiques d'assurer a la victime d' un delit I'indemnite', que peut lui fctre due 
par le delinquant? Actes du Congres Penitentiare International du Bruxelles, 
Bruxelles et Berne, 1901, ll, 9-25, also printed in English in Reports prepared 
for the International Prison Commission, Washington, 1899, p. 1-16, and as 
Doc., 158, 55th Congress, 3rd Session; "Historical Sketch of the Supreme 
Court of Errors of Connecticut," in "The Supreme Courts of the States and 
Provinces of North America," Vol. I, Series V, p. 1-19, New York, 1899; "The 
Part taken by Courts of Justice in the Development of International Law," 
Inaugural Address as President of the International Law Association, Reports 
of the Association, 19th Conference at Rouen, p. 35-39, 1900, reprinted in the 
Yale Law Journal, X, p. 1-23, American Law Review, XXXV, 1901 ; p. 214-237, 
and in Italian) in the Rivista Internationale, Roma, April, 1901 ; "Teaching 
Law by Cases," Harvard Law Review, XIV, 258-262, 1900; Author of the Arti- 
cles on Law Terms and Definitions, in the "Matmillan Dictionary of Philoso- 
phy and Psychology," New York, 1901 ; Introduction to American Edition 
Legal Classic series of Britton, Washington, 1901 ; "The Supreme Court and 
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the Insular Cases," Yale Review, August, 1901; "The American System 
of Supreme Courts and What it Accomplishes/ 1 International Monthly for Oc- 
tober, 1901, Vol. IV, p. 540-557 ;"Yale Men as Writers on Law and Government," 
Yale Law Journal, November, 1901 ; Introduction and Chapters on Constitu- 
tional Law," "Private Corporations," and Pleading in Civil Action," in Two 
Centuries' Growth of American Law, Scribner's, 1901 ; Opinions. Conn. Re- 
ports, Vol. 63 — . 

Con well, Russell Hiram, LL.D. — "Women and the Law," (1874), Sheppard 
& Co.; "Life, Speeches and Public Services of James A. Garfield," (1881), 
Russell; "Life and Public Services of James G. Blaine"; "Life of John A. 
Logan," (1884), Allen & Co. 

1864. 

Ailing, John Wesley, B.A., M. A.— "Charles Ives," (1715-80), Conn., 48 1587 ; 
"Damages on Default or Demurrer Overruled, Connecticut Practice," Yale 
L. J., 6:121. 

1865. 

Delmas, Delphin M., M.A., LL.B. — "Suggestions to Lawyers," Yale L. J., 
3:82; "Speeches and Address," (1901), Robertson, San Francisco. 

1866. 

Bctts, Frederick Henry, B.A., M.A., LL.B. — "Some Question Under the 
Design Patent Act of 1887," Yale L. J., 1 :i8i ; "Policy of Patent Laws," 
Am. Journal Social Science, 10:151; "Origin, History and Development of 
Patents," (a review of Hindmarch), Forum, (L), 3:1. 

Simonds, William Edgar, LL.B.— "Manual of Patent Law," 1874), G. 
W. Smith; "Law of Design Patents," Baker, V. & Co.; "Digest of Patent 
Decisions," (1888), Strouse & Co., N. Y. ; "Condensed Treatise on the Law 
of Patents for Useful Inventions," (1893), Simonds, N. Y. ; "Connecticut 
Town Officer," (1896), "Natural Right of Property in Intellectual Production," 
Yale L. J., 1:16; "Our Patent Laws; Are They Iniquitous?" N. A. Rev., 

157 :679- 

1871. 

Bennett, William Lyon, A.B.— "Biographical Sketch of Tilton E. Doo- 
little, 67 Conn. Rep. 595. 

Robinson, John Adams, B.S., M.D., LL.B.— "Implied Easements of light 
and Air," Yale L. Jour., 4:190, L. R. A., 11:634. 

Russell, Talcott Huntington, B.A., LL.B.— "The Law's Delay," Yale L. 
Jour., 2:95; "The National Idea," Yale L. Jour., 7:346; "The Result of 
Expansion," Yale L. Jour., 9:239. 

1872. 

Newton, Henry Gleason, B.A., M.A., LL.B.— "Blue Laws of New Haven," 
Yale L. Jour., 7 175 ; "The U. S. Bankruptcy Law of 1898," Yale L. Jour. 9:287. 

1873- 

Dewey, Thomas Henry, LL.B.— "Contracts for Future Delivery," 1886, 
Baker, Voohies & Co. 

Edwards, Elisha Jay, B.A., LL.B.— "Study of Grover Cleveland," Mc- 
Clure's, 1893; "Study of William McKinley," McClure's, 1894. 
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Tyler, Morris Frank, B.A., LL.B.— "The Legal History of the Telephone," 
Am. Jour. Soc. Sci., 18:163; "Biographical Sketch of Johnson T. Piatt, 58 
Conn. Rep. 601. 

1874. 

Gill, William lindsley, LL.B.— "Charter of the School City," published 
by the Government, Havana, Cuba, 1901 ; "Outline of American Government," 
published by the Patriotic League, New York, 1899. 

Hamilton, Charles Storrs, B.A., LL.B. — "Uses and Effect of Seal Upon 
a Written Instrument," Forum (Law), 2:55. 

Townsend, William Kneeland, B.A., LL.B., D.C.L. — "The Roman Advo- 
cate as Compared with the English Advocate," New Haven, 1874; New Con- 
necticut Civil Officer," Hartford, 1881 ; "The Law School Extension of the Uni- 
versity Principle," Yale L. Jour., 10:211 ; "Recent Developments in the Law of 
Patents," Yale L. Jour., 6:179; "The Threatened Annihilation of the Judge 
and Jury System," Forum, 22:107; Opinions, Fed. Rep., Vol. LI; Chapters 
on "Patents," "Copyrights," "Admiralty," and "Trademarks and Unfair Trade," 
in "Two Centuries' Growth of American Law," Scribner's, 1901. 

1875. 

Munson, Cyrus La Rue, LL.B.— -"Dividends," Yale L. Jour., 1:193; "In- 
sanity as a Defense in Criminal Cases," Am. L. Reg., 16:449; "Manual of 
Elementary Practice," Bowen, Merrill & Co., 1899; "Selecting the Jury," 
Yale L. Jour., 4:175; "The Preservation of the Influence of the Legal 
Profession," Md. Bar Asso., 1899; "The Lawyer of the Twentieth Century, 
York Co. Bar Asso., 1901. 

Prentice, Samuel Oscar, B.A., LL.B. — "Causes of Action Which May be 
Joined Under the Connecticut Practice Act," Yale L. Jour., 7:245; "Use of 
Motions and Demurrers in Connecticut Practice," Yale L. Jour., 8; Opinions, 
Connecticut Reports, Vol. 74 — . 

Sharp, George Mathews, M.A., LL.B. — "Legal Education and Admission 
to the Bar," Md. State Bar Asso., 1897. 

1876. 

Anderson, William Caldwell, B.A., LL.B. — "Dictionary of Law," T. H. 
Flood & Co., 1889; "Law Dictionaries," Am. L. Rev., 28:531, Leg. News 
(Montreal), 17:311, L. Jour. (London), 29:516; "Law of Railway Liens," 
Carnegie Bros. & Co., 1891; "Popular Words in Law Lexicons," Yale L. 
Jour. 4. 

Mayer, Levi, LL.B. — Editor of "Rorer on Interstate American Law," 
Chicago, 1879, and of "Rorer on Judicial Execution Sales," (2nd ed.), 
Chicago, 1880; "Has Commercialism Impaired the Lawyer of To-day/ 9 
Illinois State Bar Asso., 1900; Catalogue of Chicago Law Institute, Chicago, 
1881. 

Shipman, Benjamin Jonson, LL.B. — "Handbook of Common Law Plead- 
ing," West Pub. Co., 1895 (2nd «d.) ; "Equity Pleading," West Pub. Co., 
1807; "Code Pleading"; "The Aid of Earlier Systems," Yale L. Jour., 7:197. 

Woolsey, Theodore Salisbury, B.A., M.A., LL.B. — "Anglo-American 
Treaty," Forum, 23 :23 ; "America's Foreign Policy," Century Co., 1898 ; "The 
Arbitration Proposals at the Hague," The Independent, June 15, 1899; 
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"The Beginning of a War," Yale L. Jour., 9; "Blockade," Lalor's Ency. Polit 
Sci., 1881 ; 'The Bering Sea Award," Yale L. Jour., 3 :45 ; "China and Japan : 
A Contrast/' Yale L. Jour., 10:46; ''Consequences of Cuban Belligerency," 
Yale L. Jour., 5:182; "Constitutional Reform in Connecticut," Yale L. Jour., 
3:41; "The Fishery Question," N. A. Rev., 142:219; "Foreign Bonds as 
American Investments," Forum, 31 :27s ; "The Government of Dependencies," 
Proceedings of Am. Acad, of Polit. and*Soc Sci., April, 1899; "International 
Law," Yale L. Jour., 8 :387 ; "Law and Policy for Hawaii," Yale Rev., 2 :347 ; 
"The Legal Aspects of Aguinaldo's Capture," Outlook, 67 :855 ; "The Monroe 
Doctrine," Forum, 20:705; "The Monroe Doctrine," Ency. Britannica (to 
appear) ; "The Naval War Code," Columbia L. Review., 1 .'298; "Neutral Rights 
in time of War," Outlook, 64 :i6> ; "Our Duty to Spain," Yale L. Jour., 7 :ioi ; 
"Our Foreign Relations," Am. Mag., 1 :35i ; "The Peace Treaty," Independent, 
Dec. 29, 1898; "The Powers and the Graeco-Turkish War," Forum, 23:513; 
"Review of Holls' Peace Conference at The Hague," Yale Rev., February, 
1901 ; "The Right of Search in Time of Peace," Lecture before Naval War 
College, Aug. 4, 1896; "Spain and Her American Colonies," Century, 56:715; 
"Special Arbitration vs. General," Independent, May 7, 1896; "The Story of 
the Red Cross," before graduating class Wellesley College Commencement, 
1900; "Chapter on International Law in Two Centuries' Growth of American 
Law," Scribner's 1901 ; Study of International Law," Scribner's 1891 ; "The 
U. S. and the Declaration of Paris," Jour. Am. Soc Sci., 9; "The Venezuelan 
Settlement," Independ, Dec 24, 1896; edited "Pomcroy's International Law," 
with notes and original last chapter; edited and revised 6th ed "Woolsey's 
International Law"; edited and revised articles on 'International Law," in 
Johnson's Univer. Cys., with many original articles. 

1877. 

Mills, William Joseph, LL.B.— Opinions, New Mex. Rep., Vol. IX— 
(Chief Justice). 

Webb, James H., B.S., LL.B.— "Criminal Law and Procedure," in 'Two 
Centuries 1 Growth of American Law," Scribner's, 1901. 

1878. 

Hatoyama, Kazuo, LL.B., M.L., D.C.L.— "Roman Law," New Englander, 

1879. 

James, Henry Amnion, B.A., LL.B.— "Private Corporations and the 

State," Jour. Soc., Sci., 23:145. 

Long, Theodore Kepner, LL.B.— "Legislative Handbook for Dakota," 1887. 

Lyman, Oliver Ellsworth, B.A., LL.B.— "Liability of Doctors," Pop. Sci. 
Mo., 18:769. 

Southworth, Edward Wells, B.A., LL.B., M.L.— Southworth and Jones 
on "Manufacturing and Business Corporations," Baker, Voorhis & Co. 

1879. 

Andrews, James Parkhill, B.A., LL.B.— Index Digest to Connecticut 
Reports (Kirby to Vol. LXIII ind.), Banks & Bros., 1896; Connecticut State 
Reporter, Vol. LXV., Banks & Bros.; "Unconstitutional Trade Legislation," 
Yale L. Jour., 1:253. 
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Beach, John Kimbcrly, B.A., LL.B.— "Constitutional Expansion," Yale 
L. Jour., 8; "Decisions on Income Tax," Yale Rev., 5 158; "Status of Defendant 
in Equity to a Bill of Infringement of Letters Patent," Yale L. Journal, 1 .106. 

Farnam, Henry Walcott, B.A., R.P.D.— -"Progress and Poverty 
in Politics," New Englander, April, 1887 ; "Tariff Policy of Germany," Yale 
Review, May, 1892; "Poor and the State," Political Science Quarterly, Vol. 
3; "The Bimetallic Theory," Yale Review, August, 1894; "Some Effects of 
Falling Prices," Yale Review, August, 1895; "International Bimetallism," 
Yale Review, August, 1896; "Labor Crises and Their Periods in the United 
States," Yale Review, August, 1898; "SchmoUer's Gumdiss," Yale Review, 
August, 1900. 

Russell, Isaac Franklin, MA., M.L, D.C.L., LL.D. — "Lectures on Law 
for Women," 1892, Econ. Prin. Co.; "Outline Study of Law," 1894, Baker. 
Voorhis & Co. ; "Thoughts on Study of Law," Intercoll. Law Journal, 1891 ; 
"Plea for the Study of Roman Law," Intercoll. Law Journal, 1892; "The 
Most Ancient Law," Yale Law Journal, June, 1897 ; "The Vendetta," Metho- 
dist Review, July, 1897; "The Admiralty," Marine Engineering, April. 1898; 
"International Arbitration," American Lawyer, 1898; "Philosophy of Myth," 
Methodist Review, Sept., 1898; "Why Law Schools are Crowded," American 
Lawyer, Nov., 1899; "Legal Education," Albany Law Journal, 1899; "Inter- 
national Disputes," Am. So. Sci. Asso., 1898; 'Domain of the Written Law," 
Am., So. Sci. Asso., 1900; "Law as a Profession for Women," Success, 
June, 1901. 

1880. 

Smith, Edwin Burritt, LL.B., M.L.— -"Right to Compete for Public 
Employment," Yale Law Journal, Jan., 1898 ; "American Sovereignty," North- 
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YALE IN ITS RELATION TO LAW. 



Delivered in the Battell Chapel, Yale University, 

October 21, 1901. 



We meet to read the tale of two centuries of Yale life, to rejoice 
over Yale achievements, to refresh our sense of Yale character and 
to strengthen our love and inspire our zeal for Yale and for all that 
Yale stands for to-day. 

If to enjoy the pleasures of reminiscence and imagination were 
our only purpose, this gathering of the sons of Yale would find justi- 
fication enough. The dragging chains which hold our spirits down, 
in the busy life of to-day, must yield, as we live again in memory 
our own lives as Yale men and in imagination see the men and deeds 
making up the history of Yale during these two centuries. "Hoc 
est vivere bis, vita posse priore frui" This is to live twice, to be 
able to enjoy the life that is past. 

But there is a further purpose. We look back with pride, that 
we may go on with hope and zeal. Guidance and inspiration for 
the future of Yale, as ever in her history, come from the study of 
her past. As we pause to think what Yale has been and has done, 
of those who have labored for her and of those whose lives have 
given to the world the fruits of Yale training and Yale character, 
can we do less, and need we do more, than to resolve and pledge 
ourselves to the resolution that the Yale of to-morrow shall fit the 
Yale of yesterday? 

Within these purposes, the proud duty is assigned to me to speak 
of "Yale in its relation to Law" — a grand theme, but one rich to em- 
barrassment. The purpose of the law is to establish and secure 
peace, order, liberty and justice among men and among states and 
nations. Many and mighty have been the efforts and achievements 
toward this end during the last two hundred years in this country, 
and it requires but little reflection to realize that in them Yale has 
borne a large and honorable share. But should we try to show, with 
any approach to completeness, what Yale as an institution and 
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through her sons has done in this wide field during these two cen- 
turies of varied and ever changing activities, we should find the 
hour gone and the tale just begun. The flying hour permits only 
the mention of a few names and a few achievements, by way of 
suggestion and illustration. And this is well. For the power of 
this celebration lies not in what is said by the few, but in what is 
thought and felt by the many. 

We claim for Yale a share in all the honorable achievements of 
her sons — and not solely because habits of thought and action are 
formed and character is determined in the years of college life. 
The influence of Yale does not cease at graduation. Yale associates 
are a continuing force in the lives of most of the graduates, often 
becoming stronger as the years go by. It must be admitted that 
sometimes the claim we make seems, at first thought, to rest on a 
basis a little shadowy; but usually investigation will justify it. 
Illustration of this fact will be found in the lives of those whom 
the limited time permits me to mention. 

Turn your thoughts, if you will, to the early days. Consider the 
necessity and the difficulty of building up the law in the new com- 
munities, existing under peculiar and varied conditions, in the sev- 
eral colonies. The story of this work cannot be easily told, but it 
was important, and in it Yale, through her sons, bore an important 
part 

The first Yale graduate who devoted himself to the Law was 
William Smith, of the class of 1719. He was the first graduate com- 
ing from New York. He quickly became a leader of the bar in 
New York City. When Governor Cosby sued Rip Van Dam for 
salary paid to him as acting governor during the interim between 
the death of Montgomerie and Cosby's arrival and appointed the 
judges of the Supreme Court a court of equity to try the case, Smith 
and his associate, Alexander, boldly denied the authority of the Gov- 
ernor. The case was not decided. But Chief Justice Morris was 
removed from office because he declared his opinion in favor of this 
contention. A petition brought before the Assembly the question 
of the power of the governor to erect a court of equity and William 
Smith was then publicly heard upon the subject. "It may well be 
doubted/' it is said, "whether the American doctrine of home rule, 
which found its ultimate expression in the declaration of 1776, ever 
had fuller or clearer uterance than it did in the New York Assembly 
in 1734." When, a little later, Zenger, the editor of a paper, started 
in 1733, doubtless by the influence of Smith, Morris and Alexander, 
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as an organ of those opposed to the pretensions of the Governor, was 
prosecuted for libel, Smith and Alexander came forward to defend 
him. Because they attacked the validity of the Court they were 
expelled from the bar, and Zenger was defended by Andrew Hamil- 
ton of Philadelphia, who received from them the suggestions upon 
which he built his famous argument for the liberty of the press. 
Thus early did Yale stand forward for the rights of the colonies and 
for liberty. "Zenger's trial in 1735," says Gouverneur Morris, 
"was the germ of American Freedom." Later, Smith was appointed 
Attorney General and Advocate General of the Province by Gov- 
ernor Clinton, and at his death he was a judge of the Supreme 
Court. When he was admitted to practice, and some years after- 
wards, he was the only non-clerical graduate of any college in the 
city, and his success is attributed to his advantages as a graduate of 
Yale. Doubtless, the course of instruction during his college days, 
in that early time, was quite limited and so was the learning he thus 
acquired. But in the fall of 1718, a year before his graduation, the 
first college building at New Haven was occupied ; the controversy 
as to the permanent location of the institution was practically ended ; 
the generous gift of Governor Yale had been received, and the name 
of Yale College was adopted. We are told that the commencement 
was "glorious and jubilant beyond precedent." This has a familiar 
sound. The spirit of Yale was there "glorious and jubilant." And 
William Smith felt its influence, as so many have done since, during 
the remaining year of his student days, and the several years when 
he served as tutor. With its influence upon him he took up the prac- 
tice of the law in New York City. Was not this the advantage which 
gave him success ? 

In the class of 1721 was Thomas Fitch, who aided conspicuously 
in the building up of the law in the Colony of Connecticut, as Codi- 
fier of the Laws, as Chief Justice, Deputy Governor and Governor, 
and who was said by the first President Dwight to be "probably the 
most learned lawyer who had ever been an inhabitant of the Colony/ 9 
To him President Gap submitted for revision the new charter of the 
College, the charter of 1745. 

The class of 1724 supplied a Chief Justice to Rhode Island, 
Joshua Babcock, and the class of 1728 gave to New Jersey its first 
college bred lawyer, David Ogden, described as "perhaps the first 
thoroughly educated lawyer in the province," who for many years 
was a leader of the bar, and became judge of the Superior Court 
and later of the Supreme Court 
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In the class of 1740 was Eliphalet Dyer, Judge of the Superior 
Court of Connecticut, and for four years its Chief Justice. The 
class of 1741 contained William Livingston, successful at the bar in 
New York, who removed to New Jersey and was Governor of that 
state from 1776 to 1790, and delegate to the Constitutional Conven- 
tion of 1787. In the class of 1744 was William Samuel Johnson, 
for many years a leading lawyer of Connecticut, for some time Judge 
of the Superior Court of that Colony, a prominent delegate to the 
Constitutional Convention, and first United States Senator 
from Connecticut; also, president of the Columbia College. In 
1745 was graduated William Smith, son of William Smith 
of 1719, a partner with Livingston in the practice of law, 
who with him revised the laws of New York. In his latter 
years he was Chief Justice of Canada and was called "the father of 
the reformed judiciary of that Province." It may be noticed in pass- 
ing, that while William Smith, the father, was one of the first trus- 
tees of Princeton, the son was an advisor of Wheelock as to the 
charter of Dartmouth. Richard Morris, Chief Justice of the 
Supreme Court of New York, was a graduate of the class of 1748. 
In the class of 1750 was Thomas Jones, Judge of the New York 
Supreme Court; and in the class of 175 1 was Chief Justice Richard 
Law of Connecticut. 

These names must suffice to suggest the influence of Yale in the 
law through its graduates of the first fifty years of its life. Even 
in those days when the law presented little attraction compared with 
the latter times, Yale sent out men "fitted for public employment in 
the Civil State" as well as in the Church, who contributed largely 
to the work of establishing peace, order, liberty and justice in the 
colonies. 

In the year 1763, there is a scene which is within our theme 
and is in many ways too interesting to pass by. It is that of the 
contest before the Connecticut Assembly as to the right of that body 
to interfere in the management of the college — similar to the con- 
test which gave rise to the famous Dartmouth College case, although, 
of course, not involving the constitutional question decided in the 
United States Supreme Court. This contest was a Yale contest in 
more respects than one. The presiding officers of the two houses 
of the Assembly, and one-half of the members of the Upper House 
and one-sixth of those of the Lower were Yale graduates. The 
counsel were Jared Ingersoll of the class of 1742, and William Sam- 
uel Johnson of the class of 1744, on the one side, and the president 
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of the College, President Gap, on the other. Obviously the ques- 
tion was of vital importance and the victory of President Clap, which 
seems to have settled it forever, was not the least of his services to 
the College. Moreover, the scene itself is evidence, so far as Con- 
necticut is concerned, of the general influence of Yale in the domain 
of the law in those days. 

In the Constitutional Convention of 1787, Yale was represented 
by William Samuel Johnson, of Connecticut, William Livingston of 
New Jersey, Jared Ingersoll of Pennsylvania, and Abraham Baldwin 
of Georgia. These were graduates. Yale may also claim an inter- 
est in another of the Connecticut delegates, Oliver Ellsworth. 
Though he graduated at Princeton, he was a student at Yale three 
years, Roger Sherman, too, in some degree belongs to Yale Col- 
lege, having been its treasurer for ten years and more. The Consti- 
tution, as finally recommended by the Convention, was put in final 
shape by a committee appointed to revise the style and arrange the 
articles, of which William Samuel Johnson was chairman, the other 
members being Hamilton, Morris Madison and King. 

Yale was influential in the conventions of the states by which the 
constitution was adopted; in Massachusetts through Theodore 
Sedgwick, in New York through Richard Morris, John S. Hobart 
and Philip Livingston, in Connecticut through Ellsworth and many 
others. And when the national government under the Constitution 
was established, the influence of Yale was felt in the first Congress, 
notably through William Samuel Johnson and Oliver Ellsworth, who 
drew the act of 1789 for the organization and regulation of the 
Federal Courts. 

After the establishment of the Federal Government with its 
Congress and its courts, and the complete organization of the several 
states, each with its legislature and its courts, and in each of which 
a body of law, legislative and judicial, was to be worked out inde- 
pendently, the efforts and achievements of the lav became so num- 
erous, the share therein of Yale and Yale men becomes so complex, 
that some classification seems necessary in selecting the names and 
deeds to be especially mentioned. From this time on we find Yale 
men at work as members of both houses of Congress, and of the 
legislatures of the states, and governors, as law officers of the 
states, as judges in the Federal and State Courts, as educat- 
ors and writers, and as attorneys and counsellors — in all ways and 
in all parts of the land, and in great numbers, working with 
zeal, influence and honor to advance the grand purpose of the law. 
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The several topics, Yale in legislation, Yale on the bench, Yale in 
legal education and literature, and Yale in advocacy, suggest them- 
selves. But before we seek to find illustrations of the influence of 
Yale in each of these fields, one name which belongs to all of them, 
must first be mentioned. 

I refer to Chancellor Kent of the class of 1781, who perhaps out- 
ranks all other Americans as a contributor to the advance of law. 
He served in the legislature of New York. He was one of two 
commissioners appointed in 1800 to revise the laws. While engaged 
in practice, he was for several years from 1793, professor of law at 
Columbia and he resumed his work in his later years. For sixteen 
years he was a Justice, and for ten years Chief Justice of the 
Supreme Court of New York, and for seven years Chancellor of that 
State. And, after his retirement from the bench on account of age, 
he wrote, and revised through three editions, his Commentaries, 
called by Judge Story "the first judicial classic," and known and 
valued throughout the English speaking world. His labors and learn- 
ing, it has been said, gave to the judicial history of New York its 
chief ornament and value. Through the courts of New York, and 
later through his writings, he spread abroad over the land larger, 
clearer and truer conceptions of municipal and constitutional law 
and contributed largely to the improvement of the administration of 
justice in the courts. Surely it is a privilege to claim a share in his 
work and life. 

Chancellor Kent was in college from 1777 to 1781. Means of 
subsistence were difficult and the movements of the British troops 
were disturbing, and the college was not open more than one-half 
the usual time. ( It- was, by the way, during his retirement when the 
college was broken up by the troops, that he at the age of fifteen read 
Blackstone and resolved to be a lawyer). Yet that life at Yale was 
an important factor in the making of the man who wrought so well 
in the law, is evidenced in an address delivered by him in 1831 before 
the Phi Beta Kappa Society in New Haven, (of which he was one 
of the original members). He says: "Who indeed can resist the 
feelings which consecrate the place where he was born, the ground 
where his ancestors sleep, the hills and haunts lightly trodden in the 
vehemence of youth, and above all, where stand the classic halls in 
which early friendships were formed and the young mind was taught 
to expand and admire I" 

Chancellor Kent was fortunate in that his decisions were well 
reported. We should not, therefore, pass on without referring to 
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William Johnson of the class of 1788, reporter of the Supreme Court 
and from 1814 to 1825 reporter of the Court of Chancery. Without 
such reporting, the influence of Kent's decisions would not have been 
such as to entitle Judge Dillon to call him, "more than any other 
person, the creator of the equity system of this country." Judge 
Story said : "No lawyer can ever express a better wish for his coun- 
try's jurisprudence than that it may possess such a chancellor" 
(referring to Kent) "and such a reporter" (referring to Johnson). 

And in this connection should be mentioned the like service done 
for the courts of Connecticut by Thomas Day, of the class of 1797. 

From the thought of Chancellor Kent it is easy to pass to the 
topic of Yale as a teacher of law. As part of the efforts of the first 
President Dwight to broaden the scheme of studies at Yale, Elizur 
Goodrich (class of 1779) was appointed Professor of Law in 1801. 
He held this appointment until 1810. His successor was Judge 
David Daggett (class of 1783), appointed in 1826, who continued 
in the chair until 1848. On account of an endowment received from 
friends and admirers of Chancellor Kent, the professorship in 1833 
was named the Kent Professorship of Law. It has always belonged 
to the Academic Department. That some knowledge of the law 
should be acquired by all who claim to be educated men, has been 
recognized at Yale since the beginning of the nineteenth century. 
Work to this end, however, can hardly be said to have been prose- 
cuted satisfactorily until, in 1881, the Hon. Edward J. Phelps ac- 
cepted the professorship, which he continued to hold until his death, 
although his duties were suspended during his absence in England. 
The services of Prof. Phelps, in this professorship, as well as in the 
Law School, are so well known and so lately ended as to need no 
comment. 

The famous law school in Litchfield, started in 1782, and the 
first of its kind in this country, cannot be claimed as a Yale founda- 
tion, since Judge Reeve, its founder, was a graduate of Princeton. 
But in 1798, James Gould of the class of 1791 became associated with 
Judge Reeve in the conduct of the school, and after 1820, when 
Judge Reeve retired, had charge of it until its discontinuance in 1833. 
Meantime Seth P. Staples, of the class of 1797, started a private 
school in New Haven. After a time Samuel J. Hitchcock of the 
class of 1809 assisted him. And when Mr. Staples went to New 
York in 1824, he left the school to Mr. Hitchcock and Judge Daggett 
Judge Daggett being appointed Kent professor of law, the school 
was treated as a Yale institution, although degrees were not con- 
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ferred upon its graduates in 1843. I n l &47 a ncw iaw faculty was 
appointed, consisting of Governor Bissell and Judge Dutton. After 
the death of Governor Dutton, in 1869, the faculty was reorganized. 
Under the management built upon the foundation then made, the 
school has attained the high position it now holds among the law 
schools of the country. 

The two distinct purposes — the teaching of the law as a part of 
a general education, and the training of those intending to practice 
law, have gone on here separately, but side by side. Lately, courses 
in law have been put among the elective studies of senior year in 
the Academic Department, and the work of the academic professors 
and the professors in the law school has been in part united. This 
not only enables one intending to practice to shorten the time of prep- 
aration without reducing the years of academic life, but — what to me 
seems more important — it gives to all academic students a better 
opportunity to acquire such a knowledge of the nature, the history 
and the principles of the law, as all educated men should have for 
their own good and for the good of the community in which they 
live. Is not this an important step in the carrying out of the chief 
purpose of Yale, to make good intelligent and influential American 
citizens? 

The work of Yale in the teaching of law has not been confined 
to New Haven. Reference has already been made to the work of 
Chancellor Kent at Columbia, and of Judge Gould at Litchfield. 
Professor Theodore W. Dwight, the most famous law teacher of the 
later years, studied at the Yale Law School. The three law schools 
in New York are now presided over by Yale graduates. In St 
Louis, Cincinnati, Albany, Washington, Buffalo, Ann Arbor, Chi- 
cago, Baltimore — all over the land, and even in Japan, Yale gradu- 
ates have been and are engaged as teachers in spreading the knowl- 
edge of the law. 

Speaking of the study and teaching of the law, and standing in 
this presence, we cannot fail to read from the windows of this 
chapel the names of two persons, who in other connections will 
receive tributes of love and veneration in this celebration — President 
Woolsey, because of his work in international law, and Professor 
James Hadley, because of his work in Roman law. The study of 
the law greatly attracted Professor Hadley during the latter part of 
his life. Would that his strong and luminous mind had been per- 
mitted longer to roam in this field, and to give to the world further 
fruits of his research. 
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The topic "Yale in Legislation" calls to mind a host of the sons 
of Yale who, as senators, representatives in Congress, governors 
and State legislators, have wrought well and done honor to their 
Alma Mater. 

In Congress, the figure which rises above the rest, because of his- 
torical prominence, is that of John C. Calhoun of the class of 1804. 
Strong and keen in intellect, upright in character, determined, tena- 
cious and indefatigable, he was a worthy member of that great trio 
of which Webster and Clay were the others. Devoted to the inter- 
ests of the South, believing slavery essential to those interests and 
foreseeing the conflict likely to arise, he abandoned the broader view 
of the nation with which he had started out, studied the Constitution 
anew, and became the great nullifier. The South Carolina idea, to 
which he first gave definite shape, and to which he was devoted to 
the end of his days, was fought to the death in the debates in Con- 
gress and in the country and finally in the civil war. Calhoun is 
remembered only as the apostle of a lost cause. It is said that he 
carried "the half unconscious sadness of the prophet who foresees the 
coming sorrow that is hid from the common eye." He might well 
rejoice to-day that, notwithstanding his forebodings, the nation and 
the section which he loved were greater and more prosperous 
because of the loss of the cause for which he fought. We of the law 
are accustomed to think that the stronger the adversaries and the 
more fitly matched, the truer, the more complete and satisfactory will 
be the conclusion of the court. The conflict was inevitable. But 
without Calhoun, would the issue have been so clearly defined, the 
decision so complete? Would Webster have stood out so grandly 
as the Defender of the Constitution, if it had not been attacked by a 
man of the intellect and character of Calhoun ? 

Gladly would we claim Webster as a Yale man ; and not least 
because of those words of tenderness, uttered with broken voice and 
tearful eyes after his great argument in the Dartmouth College 
case, — "It is, sir, a small college ; but there are those who love her." 
He belongs to Dartmouth. And yet, without detracting from her 
honor, Yale may, through one of her distinguished sons, claim a 
share in his work. I refer to Jeremiah Mason of the class of 1788, 
a great lawyer and jurist, whom Webster would not permit to be 
outranked, even by Marshall. He was the leader at the New Hamp- 
shire bar when Webster began his practice there. They fought 
together in the courts. They became friends. They were associated 
in many ways. As Mr. Lodge points out, the example of Mason and 
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competition with him, were in large measure the cause of the rapid 
development of Webster's "unequalled power of stating facts or 
principles/' and of his study of simplicity and directness "which 
ended in the perfection of a style unsurpassed in modern oratory." 

Gladly would we dwell upon the records of many others of the 
sons of Yale who have done honor to themselves and to Yale in the 
Senate and House of Representatives. But this would require selec- 
tion from about sixty senators and about one hundred and fifty rep- 
resentatives. And the hour is flying. 

The record of Yale on the bench is embarrassing because of its 
fullness. The second Chief Justice of the United States Supreme 
Court was Oliver Ellsworth, a student at Yale for three years, 
although graduated at Princeton. Henry Baldwin of the class of 
1797 was a justice of that court from 1830 to 1844. In 1870, Wil- 
liam Strong, of the class of 1828, became justice of that court, and 
so continued until 1880. Morrison R. Waite, of the class of 1837, 
was Chief Justice from 1874 to 1888. He was an Alumni Fellow of 
Yale from 1882 until his death in 1888. William B. Woods, of the 
class of 1845, was a justice of the Supreme Court from 1880 to 1887. 
David J. Brewer, of the class of 1856, was appointed justice in 1889, 
Henry B. Brown of the same class in 1890 and George Shiras, Jr., 
of the class of 1853, in 1892; these three still continuing in office. 
Judge David Davis, who was a justice of that court from 1862 to 
1877, studied law at the Yale Law School, but before the time when 
degrees were conferred upon its graduates. 

In other courts, Yale's representation is so numerous as to baffle 
any effort at reasonable selection. The classes of 1774 to 1778 sup- 
plied five judges, two of whom were chief justices, to the Supreme 
Court of Vermont. The list of judges in Connecticut reads like a 
Yale catalogue. From 1784 to 1874, except for about eighteen 
years, in the aggregate, the chief justice was always a Yale gradu- 
ate, Huntington, Law, Dyer, Mitchell, Swift, Hosmer, Daggett and 
others making up the list. In New York the name of Chancellor 
Kent heads the list, which is a long >ne. The high reputation of the 
Superior Court of New York City was so largely due to Yale men 
as to demand special mention. It was established in 1828, and its 
first chief justice was Samuel Jones, of the class of 1709 (previously 
chancellor) , who continued in office for nineteen years and then be- 
came a judge of the Supreme Court, and "of whom," says Benjamin 
D. Silliman, "we all spoke, not irreverently, as the 'old chief,' than 
whom, perhaps, no more learned judge or able lawyer, save Chan- 



46 YALE LA W JOURNAL. 

cellor Kent, could be named at the bar." Another of the three 
original judges of the Superior Court was Thomas J. Oakley of the 
class of 1801, one of the leaders of the bar, who continued in that 
court until 1857, and in 1847 becoming its Chief Justice. Other Yale 
men who became judges of that court were Lewis B. Woodruff, who 
later was United States Circuit Judge in New York, Edward Pierre- 
pont, who was Attorney General of the United States, and Charles 
F. Sanf ord. Mention might be made also of Alexander S. Johnson, 
Judge of the Supreme Court and of the Court of Appeals, and of 
the United States Circuit Court, of Douglas Boardman, of the 
Supreme Court (at his death Dean of the Law School of Cornell), 
ot Judges Hobart, Hogeboom and many others. In the Massa- 
chusetts Supreme Court, Yale was first represented by Simeon 
Strong of the class of 1756, and later by Theodore Sedgwick, and 
later still by Dwight Foster. Through Chief Justice Meigs and 
Hitchcock, Yale has presided over the Supreme Court of Ohio, and 
through Chancellor Runyon over the Court of Chancery in New 
Jersey. These are but a few names out of the long list of Yale 
judges. 

The roll of successful advocates is not easy to make up. The 
work of the advocate is but little recorded. A few leave memories 
that endure for a time, but most of them are lost to fame soon after 
their voices cease to be heard in the courts. You will recall many of 
them among the graduates of Yale, with whatever locality you may 
be familiar. The list is long and selection would be difficult There 
is, however, one graduate of Yale, whose name must occur to all, 
one who enjoyed unique opportunities and in them won unusual dis- 
tinction, and rendered unusual service. I need hardly say that I 
refer to William M. Evarts. When the conflict between Andrew 
Johnson and the dominant party in Congress lead to the impeachment 
of the President, it was his privilege to appear in his defence before 
the Senate of the United States, sitting for the first time in a case of 
grand consequence as a Court of Impeachment He successfuly con- 
tended against a view of the relative powers of Congress and the 
Executive, which, if established, would have destroyed the balance 
intended by the f ramers of the constitution. On what a high plane 
he put the discussion. With what dignity and force did he hold the 
tribunal to its high responsibilities, to its duty to act as a court and 
not as politicians, nor even as statesmen. By clear exposition and 
logical argument, by lofty and dignified eloquence and by occasional 
humor, relieving the tension and sending his points home, he made 
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dear, so that none could overlook it, the purpose of the Constitu- 
tion to make of the President, not an employe of Congress, bound to 
do its bidding, but an independent coordinate branch of a well-bal- 
anced government, being protected by the constitution and having 
the right and the duty to determine his course thereunder free from 
Congressional coercion. 

When England and the United States resolved to employ arbitra- 
tion for the first time in a dispute of large import and of much diffi- 
culty, and the issues between these two nations were brought before 
the Geneva Tribunal, one of the three who appeared as counsel for 
our government was Mr. Evarts, with him being associated his class- 
mate, Mr. Waite, afterwards Chief Justice. A large share of the 
duties of the three fell to Mr. Evarts. Time does not suffice to tell 
of the nature of his argument But one cannot read the record with- 
out believing that if arbitration shall become the common mode of 
settling international disputes, it will be chiefly because of the manner 
in which the case of the United States was presented to the Geneva 
Tribunal by Mr. Evarts and his associates. 

Mr. Evarts was the leading counsel on one side before the Elec- 
toral Commission in 1876, in which his efforts were directed against 
the interest of his classmate, Samuel J. Tilden. 

Where in the history of the bar can it be found that three such 
opportunities fell to any other man? And yet if they had none of 
them come to him, his record as a lawyer would have been an unusual 
one. Witness the prosecution of the Cuban filibusters in 185 1, the 
Lemon slave case, the cases concerning the power of the states to tax 
United States bonds and National Bank stock; the Granger cases, 
as to the power of the states to regulate the charges of railroads ; 
the Jacob case, relating to the extent of the police power of the state, 
the Beecher case and many other important cases in which he was 
engaged. Remember, also, his honors and services as Attorney Gen- 
eral of the United States, Secretary of State and Senator. 

There was no more loyal son of Yale than he, none more ready 
to concede his Alma Mater a share in the merit of his achievements. 

Mr. Evarts studied law in the office of another graduate of Yale, 
who was distinguished as an advocate and whom it is peculiarly 
proper to mention on this occasion — Daniel Lord of the class of 1814. 
For, at the celebration in 1850, he responded to the toast "Alumni of 
the Bench and Bar." He was then one of the leaders of the bar in 
New York City, constantly engaged in important cases, ranking with 
Charles O'Connor, James T. Brady and William Curtiss Noyes. 
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The name of Daniel Lord, especially if we add that of Benjamin 
D. Silliman of the class of 1824, long the oldest living graduate of 
Yale, and Nestor of the New York bar, and also that of Samuel J. 
Tilden, will serve to suggest still another department of legal serv- 
ice of great and ever-growing importance, in which Yale men have 
been and are abundantly busy and useful all over the land, — that of 
the lawyer in his office advising as to rights and duties, drawing con- 
tracts, wills and other papers, constructing statutes and other writ- 
ings, settling disputes, giving opinions, supervising the organization 
and management of corporative and other enterprises. There is no 
public record of these services, but there is more accomplished in this 
department than in any other. 

It seems to be the rule, as to such occasions as this, that the 
word of praise shall be spoken only to those whose work here is 
ended. This cannot prevent us, however, from noting that many 
Yale men are busy in the law to-day, if we avoid both praise and 
criticism. 

Note, first, how many are judges. Chief Justice Peters of Maine 
has withdrawn from the bench which he has honored for so many 
years, but his judicial influence still continues. In the Supreme 
Court of Massachusetts is Judge Knowlton, and Judge Colt is United 
States Circuit Judge for the first circuit, covering Maine, New 
Hampshire, Massachusetts and Rhode Island. In Connecticut, if 
you go to the Federal Court you will find Judge Shipman or Judge 
Townsend, or if you go to the Supreme Court Judge Baldwin and 
Judge Prentice. Judge Vann is in the Court of Appeals in New 
York, in the Federal Courts are Judges Shipman and Thomas, and 
in the State Supreme Court are Judges Andrews, MacLean and 
Jenks. Go to New Jersey and you will find Judge Adams in the 
Court of Errors and Appeals. Judge Archbald is United States 
District Judge in Pennsylvania. In Delaware there is Chancellor 
Nicholson. In the Illinois Supreme Court is Judge Magruder. 
Judge Shiras has long been United States District Judge in Iowa, 
and Judge Adams holds a like position in Missouri. In Montana, 
Yale is represented in the Supreme Court by Judge Milburn. And 
there are many others. This list is only suggestive. Let us end 
it with those we find in the United States Supreme Court. There 
are Justices Shiras, Brewer and Brown in the three corners of opinion 
on the insular cases, holding positions covering the whole field, ready 
whichever way the wedge comes to carry the ball behind the goal 
posts and score for Yale. 
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In the teaching of law, besides all that are at work here in the 
Yale Law School, there are Chase and Ashley and Kirchway at the 
head of the three schools in New York, and Professor Russell is still 
at work in one of them. Judge Finch, who has so long and honor- 
ably served in the New York Court of Appeals, is at the head of the 
Law Faculty of Cornell. Judge Learned, I believe, still teaches law 
in Albany, Henry Hitchcock in St. Louis, Professor Robinson and 
Judge Brewer in Washington, Judge Smith in Cincinnati, Wilcox in 
Buffalo, and many more, in these and other places, are engaged in 
this work. 

In the Senate, Depew has plenty of Yale company and so has 
Dalzell in the House of Representatives. 

It would hardly do to mention names among the living advocates 
and counsellors. Enough has been said to suggest to how great an 
extent Yale men are busy in the varied work of the law all over the 
land. 

Nor are they confined to this country. In the Hiwaiian Islands, 
Chief Justice Frear has succeeded Chief Justice Judd. Judge Hunt 
is Governor-General of Porto Rico. And look further yet. In the 
far Philippines, sprang up before the nation as the result of war a 
problem of peace, new to us and difficult — to establish peace, order, 
liberty and justice in the midst of a peculiar people, made up of many 
elements, all unused to the idea of civil liberty, long familiar to us. 
For the solution of this problem there was need of a leader of high 
intelligence, experience in the law, strength, courage and character. 
Judge William H. Taft of the class of 1878 was chosen as such a 
leader. He is working for the law in that distant outpost, which 
war has brought within our sovereignty and for which, whether 
happily or not, we have become responsible. When he shall return, 
having finished his task, having laid well the foundations for the 
good of that people and of this nation, it will not be the least of his 
joys to lay his honors in the lap of old Mother Yale. 

As I have named one and another of the graduates of Yale, dis- 
tinguished in the law in the past or active in its service to-day, you, 
I trust, have thought of many more equally deserving of honorable 
mention, not forgetting the many whose works have been not less 
important because unknown to fame. Let your thoughts run off on 
many lines. Thus shall the purpose of the hour be accomplished. 
The past and present will bring to your minds enough to gratify 
your pride as Yale men and friends of Yale. But do not stop there I 
Look to the future ! Think of the many various and wide-reaching 
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questions now pressing for solution — growing out of the results of 
the Spanish war, out of the practical union of distant places by steam 
and electricity, out of the tendency to consolidation, out of com- 
binations of capital and of labor, out of the increase in the functions 
of large cities, and generally out of the rapid advances in industrial, 
commercial, municipal and political methods. That these questions 
may be rightly solved, is there not an emphatic call, with a view to 
service in Congress and the State Legislature, on the bench, at the 
bar, in the schools, in the lawyers' offices and in the council-rooms 
of municipal and business corporations and other associations, for 
many men of the kind which Yale training produces — men of trained 
minds, who are familiar with and respect the precedents of the past 
in regard to government, business and finance, men of independence 
of thought, not to be moved by the demands of ignorance or preju- 
dice, men of high character who understand and are in full sympathy 
with the purpose of the law to secure, peace, order, liberty and jus- 
tice. Yale claims no monopoly in such production. She rejoices 
that she is but one of many universities engaged in the same 
work. In generous rivalry, and inspired by the retrospect of these 
jubilee days, surely Yale* will continue to do her full share of that 
work in the century now brightly opening, as she has done in the 
two centuries over whose records your thoughts now roam with pride 
and joy. 

May it be said, Mr. President, that possibly in the claims we make 
for Yale, we speak with prejudice, that possibly we exaggerate and 
idealize, that we cannot with the coolness of the stranger estimate 
the character and the influence of Yale and the share of honor to 
which she is entitled for what she and her sons have done ? If this 
charge is made, let us plead guilty, but stand unrepentent And 
when another hundred years shall have gone and the sons of Yale 
shall gather again to read her record, to sing her praises and to 
gird themselves for greater things beyond, then, too, may there be 
none here who can speak unmoved by the prejudice that springs 
from love. 
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The 200th anniversary of Yale finds the Law School happily 
situated, both as to progress and promise within its own halls and in 
the halls and councils of the University. Co-incident with the Bi- 
centennial observances marking the development of Yale, the Law 
School presents one of the finest and most admirably equipped halls 
in the University, the largest enrollment in its history, and a record 
in the development of American law which must be received with 
gratification by those to whom Yale generally, and Yale Law School 
particularly, means so much. 

It is at this significant point in the history of the Law School 
that the new Board of Editors assumes its duties. We look forward 
to the Bicentennial of the Law School. 



The Board of Editors, after labors begun last June and carried 
on through the summer months, experiences no little satisfaction in 
publishing a chronological bibliography of the legal and political 
works of Yale Law School men. This is the first compilation of the 
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kind, there being no such record in existence. Two circulars were 
mailed to every address in the Yale Law School Alumni Record 
(1824- 1 899) up to and including 1895. The second circular was 
necessary because of the dilatory responses of many of the alumni. 

This bibliography contains no newspaper articles and only the 
opinions of United States judges, and State judges in courts of last 
resort, were noted. 

In this arduous work the Board is indebted to the Hon. Simeon 
E. Baldwin for his inspiration, his article, and also for helpful data. 



From the standpoint of bench and bar the most important contri- 
bution to the Bicentennial of Yale is the valuable work just pub- 
lished in which the development of law in its several branches is 
historically treated by the members of the Law School Faculty. 

The volume is entitled "Two Centuries' Growth of American 
Law/' and is one of the notable series designed to perpetuate in 
book form all that is symbolized in the Bicentennial. A glance at 
the contents reveals its importance: 

Simeon E. Baldwin: Constitutional Law; Pleadings in Civil Actions; 
Private Corporations. 

George E. Beers: Real Property. 

Leonard M. Daggett: Wills. 

William Frederic Foster: Contract. 

Edwin B. Gager: Equity, Mortgages of Real Property. 

Henry Wade Rogers: Municipal Corporations. 

David Torrance: Evidence. 

William K. Townsend: Admiralty, Copyrights, Patents, Trade-marks 
and Unfair Trade. 

George D. Watrous: Torts. 

James H. Webb: Criminal Law and Procedure. 

Theodore S. Woolsey: International Law. 



The W. L. Storrs lecturer of the year was Kazuo Hatoyama, 
D. C. L., LL.D., who took as his subject "The Civil Code of Japan. 9 ' 
Dr. Hatoyama was formerly Speaker of the Japan House of Repre- 
sentatives and is now the honored President of the Tokyo Semmon 
Gakko, an institution which annually sends a number of students to 
this University. While he was a student here Yale marked him as 
a man of great promise, and recently rendered a verdict of "well 
done" by the bestowal of a merited LL.D. during the Bicentennial 
exercises. 



EDITORIALS. S3 

We take pleasure in announcing that at a recent meeting the fol- 
lowing men were elected to the Board: J. F. Malley, '02; J. 
A. Turner, '03 ; C. W. Bronson, '03 ; and Franklin Carter, Jr., '03, 
assistant business manager. 



COMMENT. 

THE RIGHT TO PRIVACY. 

Probably no branch of the law can show a greater development 
during the last century than the law of privacy. From a strict adhe- 
rence to the rule that a court of equity will not grant an injunction 
except where property rights are affected, courts of equity have in 
the last few years expressly recognized "the right to be alone," inde- 
pendently of any property considerations. 

At common law no remedy existed for a violation of one's priv- 
acy, no damages being predicable of mere mental disquietude.. 

The right of privacy in the enjoyment of real property has never 
been questioned. Of other kinds of property, the right was first 
recognized in the case of private letters, and was based upon a prop- 
erty interest in them. Afterwards the court enjoined the unautho- 
rized use of a name, and finally a wrong to one's personality. 
Originally a court of equity would not interfere where an action for 
damages could not be brought, Southey v. Sherwood, 2 Mer. 437. 
(1817). In the case of Gee v. Pritchard, 2 Swar»st. 402, a step in 
departure from the strict property qualifications was taken. Relief 
was held obtainable to restrain the violation of a personal legal right 
which could be cognizable as property. The same theory was 
advanced in Prince Albert v. Strange, 1 Mac. & G. 25. (1849), 
where. Lord (Tottenham repudiated the notion that an injunction 
could not be granted unless an action would lie. All that was nec- 
essary to found the jurisdiction of the court was held to be a direct 
clear interference with a right clearly connected with property. 
Finally in the case of Pollard v. Photographic Company, 40 Ch. D. 
354 (1889), the court entirely receded from the old idea that a viola- 
tion of property rights was necessary to the granting of relief. It 
was held that the right to grant an injunction does not depend in 
any way upon the existence of property, "nor is it," said the court, 
"worth while to consider carefully the grounds upon which the old 
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court of chancery used to interfere by injunction. But it is quite 
clear, that independently of any question as to the right at law, the 
court of chancery always had an original and independent jurisdic- 
tion to prevent what the court considered and treated as a wrong, 
whether arising from a violation of an unquestioned right, or from 
breach of contract or confidence." 

In the United States the right to privacy was recognized in the 
case of Schuyler v. Curtis, 147 N. Y. 434, but was held to be a purely 
personal right which dies with the person, and this decision has 
been followed by others. In Marks v. Jaffa, 6 Misc. Rep. 290, the 
court declares that individuals shall be secure in their "right to be 
alone." 

The right to privacy may, however, be waived by the individual. 
A statesman, author, artist or inventor who asks for and desires 
public recognition may be said to have surrendered this right to the 
public. When any one obtains a picture or photograph of such a per- 
son, and there is no breach of contract, or violation of confidence 
in the method by which it was obtained, he has a right to reproduce 
it, whether in a newspaper article, or book, Corliss v. £. W. Walker 
Co., 64 Fed. Rep. 280. In the same case it is held that an injunc- 
tion will not be granted to restrain the publication of the life of an 
inventor, whether he be a public or private character, on the ground 
that the freedom of the press is a constitutional right. 

The latest decision on this subject is that in Roberson v. Roches- 
ter Folding Box Company, 71 N. Y. Supp. 876. In this case, the 
defendant without authority published and circulated lithographic 
prints of plaintiff with advertisements of their business thereon, 
whereby plaintiff was made the subject of scoffs and jeers, causing 
her humiliation and sickness. The court, keeping pace with the 
trend of modern judication granted the relief sought, upon the 
ground that the plaintiff's personal comfort had been interfered with 
without her consent and to her injury. 

It seems clear from a study of these decisions, that courts of 
equity are rapidly assuming the position of Lord Cottenham, who, in 
Wallworth v. Holt, 4 Mylne & C. 619, said : "I think it is the 
duty of this court to adopt its practice and course of proceeding to 
the existing state of society, and not by too strict an adherence to 
forms and rules established under different circumstances, to decline 
to administer justice and enforce rights for which there is no remedy. 
If it were necessary to go much further than it is, in opposition to 
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some highly-sanctioned opinions, in order to open the door of justice 
in this court to those who cannot obtain it elsewhere, I would not 
shrink from the responsibility of doing so." 



Cruel and Unusual Punishments. 

The death penalty for centuries has been the universal punish- 
ment for many crimes. In the medieval period even the most 
trivial breaches of the law were attoned for by the death of the cul- 
prit The advance of civilization, however, has been marked by the 
decline of capital punishment, until in the majority of jurisdictions 
it is imposed only in cases of treason and murder. 

Notwithstanding the great abhorence for capital punishment, 
the legislatures of many states, incited by the prevalence of certain 
crimes or the particularly distressing details of some one crime, in 
their respective states, have recently passed statutes imposing the 
death penalty for crimes not usually punished with so great severity. 
Notably, the Illinois statute, making kidnapping punishable by 
death. 

In view of this spirit of the legislatures, the case of Territory v. 
Ketchum, 65 Pac. (N. Mex.) 169, becomes of more than passing 
interest, since it raises the question of the limit to legislative discre- 
tion in determining the severity of punishment of crime. 

In this case the appellant was convicted of train robbery and 
sentenced to death, in accordance with the provisions of Section 
1 151 of the Compiled Laws of New Mexico. The single question 
presented to the Supreme Court, was whether the death penalty, as 
applied to this offense, is a "cruel and unusual punishment," within 
the prohibition of the eighth amendment to the Constitution of the 
United States. The court decides that the section of the Compiled 
Laws in question is not within the constitutional provision. 

When the enormity of the crime is considered, the decision does 
not impress one as unjust nor the punishment disproportionate. 
But in arriving at this conclusion the court states that the discretion 
of legislatures in determining the adequacy of punishment for crime 
is unlimited. 

Is this true, as a principle of law ? If so, to apply it in an extreme 
case, the legislatures may impose the death penalty forever a mis- 
demeanor. 

If there is any limitation upon this power of legislatures, it must 
be imposed by the eighth amendment of the Constitution of the 
United States or similar provisions in the state constitutions. 
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That this provision applies to punishments of a barbarous char- 
acter, such as burning at the stake and stretching on the rack, is 
beyond doubt {Wilkerson v. Utah, 99 U. S. 130). That the death 
penalty, in a proper case, if the mode of infliction is humane, is not 
prohibited by this provision is equally well established. (In re 
Kemmler, 136 U. S. 436). 

But when it is sought to invoke the aid of this constitutional 
provision, to prevent the infliction of punishment, excessive and dis- 
proportionate to the crime committed, the law is not so well defined. 

This point has not been passed upon by the United States 
Supreme Court. In the state courts, however, where the precise 
question has arisen, the decisions have been uniform, that the provis- 
ion against "cruel and unusual punishments" is applicable to the 
mode of punishment and not to the decree. (Aldridge v. Com., 2 
Va. Cas. 447 ; Com. v. Hatchings, 5 Gray 482 ; Com. v. Murphy, 165 
Mass. 66; People v. Morris, 80 Mich. 634). 

Such eminent authorities as Judge Cooley and Mr. Tiedeman 
declare the question an open one. While a review of the authorities 
would thus seem to confirm the decision of the Supreme Court of 
New Mexico, nevertheless, some idea of the probable decision of the 
question, should it ever be presented to the Supreme Court of the 
United States, may be obtained from the dissenting opinion of 
Justice Field in O'Neil v. Vermont, 144 U. S. 323, which was con- 
curred in by Justices Harlan and Brewer. Justice Field, after 
speaking of the application of the eighth amendment to the punish- 
ments involving torture, said, "The inhibition is directed not only 
against punishments of the character mentioned, but against all 
punishments which, by their excessive length or severity, are greatly 
disproportioned to the offense charged." 
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Administrators — Completing Contract. — In re Allam's Estate, 49 AtL 
252 (Penn.). — Where an administrator in his discretion completed some unfin- 
ished building contracts of the decedent, thereby creating new debts. Held, 
that the debts contracted by the decedent in his life-time took precedence over 
the debts contracted by the administrator. 

Morrow v. Morrow, 2 Tenn. Ch. 540, which seems to be the only case in 
this country with a practically similar state of facts, decided that, even where 
the decedent had authorized the carrying on of his business, the debts con- 
tracted by him in his life-time were entitled to priority of payment over such 
debts as were contracted by his administrator. The present decision is in 
conformity with the English case of Lab ouc here v. Tupper, 11 Moore P. C. 
221. 

Bastardy — Evidence— Corroboration of Prosecuting Witness. — State 
v. Meares, 39 S. E. Rep. 245 (S. G). — The judge refused to charge that 
the testimony of the mother should be corroborated in some material particular 
before a verdict of guilty could be rendered. Held, that it was not error. 

It is the law in England that a mother's testimony must be corroborated 
in some material particular before a man can be adjudged the putative father. 
But this is a statutory rule, and in the absence of such a statute, no corrobora- 
tion is required. 29 Am. v. Eng. Emc. Law, 834. The court rules that even 
if the mother could be regarded as an accomplice, it would still be unnecessary 
to corroborate her testimony, and quotes State v. Prater, 26 S. C. 207, 2 S. E. 
112. "It is true that the proper practice is for the presiding judge to advise 
the jury not to convict upon the uncorroborated testimony of an accomplice, 
but we know of no authority which requires that they shall be directed to 
acquit unless the testimony of an accomplice is corroborated." 

Constitutional Law — Due Process — Absence of Alleged Lunatic from 
Hearing. — Jetta Simon v. John V. Craft, 21 Sup. Ct. 856. — In pursuance 
of a writ issued under the Alabama Civil Code, 1886, Section 2393, the plain- 
tiff in error was taken into custody and remanded to await the decision of a 
jury as to her sanity. The statute provided that the sheriff serving the writ 
was to determine whether it would be consistent with the health and safety 
of any person so taken to have him or her present at the place of the trial. 
In this particular case the sheriff decided the question against the plaintiff in 
error, and she was not allowed at the hearing, wherein she was found to be 
of unsound mind. Held, that such a proceeding was not in violation of the 
14th Amendment of the United States Constitution. 

In all cases where the principle of "due process of law" is concerned, the 
main consideration is whether the condemned person has had sufficient notice 
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and adequate opportunity to defend himself. Louisville v. Nashville R. R. Co. 
v. Schmidt, 177 U. S. 250; Iowa Central R. R. Co. v. Iowa, 160 U. S., 380, 
As early as 1870 the Supreme Court of Alabama in Fore v. Fore, 44 Ala., 418; 
held that the mere serving of the writ upon a supposed lunatic brought the 
defendant into court. The plaintiff in error was thus technically before the 
court, and she suffered the loss of no constitutional right if she did not, 
either through counsel or her guardian "ad litem," enter at that time her 
matters of defence. 

Criminal Law— Libel— Truth as Justification.— State v. Brock, 39 
S. E. Rep. 359 (S. G). — The constitution of South Carolina provides that in 
all criminal prosecutions for libel, the truth of the alleged libel may be given 
in evidence, and the jury shall be the judges of the law and the facts. Held, 
that an instruction by the judge that this provision did not go any farther 
than to allow truth as a mitigation was error. 

The case of State v. Lehre, 2 Brev. 446, 4 Am. Dec 596, decided that a 
person indicted for libel could not give any evidence tending to prove the 
truth of the libelous matter in justification without the consent of the prose- 
cutor. Other cases have granted this right in prosecutions, for the publication 
of papers investigating the official conduct of men in public capacity, or when 
the matter published is proper for public information. The court holds that 
the provision of the constitution of 1895 goes further, permitting all persons 
indicted for libel to show the truth of the libel. It also makes the jury the 
judges of the law and the facts, and does not give the judge the right to de- 
clare what shall be the effect of the testimony. 

Death or Parent— Damages.— Stabler halt. Phila. & R. Ry. Co., 49 
Atl. 373 (Penn.).— The defendant company negligently caused the death of 
plaintiffs' father, who was accustomed to make them a yearly allowance. 
Held, that the plaintiffs' right to recover damages was not affected by the 
fact that they inherited their father's estate. 

The true measure of damages in similar cases generally has been laid down 
as being the pecuniary loss to the survivors, entitled to compensation. 
Chicago v. Major, 18 111. 349; Mclntyre v. N. Y. R. Co., 37 N. Y. 387 ; Balti- 
more R. Co. v. Kelly, 24 Md. 371. The fact that an inheritance is gained does 
not decrease the loss sustained by the withdrawal of a yearly allowance. A 
close analogy is found in the United States rule that the amount recovered is 
not reduced by the amount of insurance carried by the deceased. Railroad Co. 
v. Kirk, 90 Penn. 15 ; Althorf v. Wolf, 22 N. Y. 355 ; Sherlock v. AlUng, 44 Ind. 

184. 

Evidence— Admissions— Attempt to BribS— Agency— Nowack v. Metro- 
politan St. Ry. Co., 60 N. E. 32 (N. Y.). — The "investigator" of a corpo- 
ration, employ to see to the witnesses and to take their statements and to 
interview witnesses, on the trial of actions against it, attempted to bribe wit- 
nesses to testify in favor of the corporation. Held, that evidence of this was 
admissible against the corporation, though there was no proof that it autho- 
rized the act. 
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That a corporation, as well as another master, is liable for the injury done 
another by its agent, though unauthorized to do the particular act, is quite well 
established, Railway Co. v. McMahon, 103 111. 485, Railroad Co. v. 
Rambo, 59 Fed. 75, 8 C. C. A. 6, though the contrary is held 
in Green v. Town of Woodbury, 48 Vt 5. This case, however, 
goes to an extreme and, on the broad ground of preserving purity in justice, 
holds the master to answer and admits this evidence against him though no 
injury was actually done to the other party by the agent's act. 

Exchanges— Property Right in Market Quotations— What Consti- 
tutes Publication. — Boaed of Trade of Chicago v. Hadden-Krull Co. et al., 
109 Fed. 705 (Wis.). — A board of trade, in furnishing market quotations, 
made upon the transaction of its exchange, to customers for their exclusive 
use, either by means of a ticker or by putting them on a blackboard, does not 
publish them in such a way as to lose property right therein. 

That there is a property right in such quotations has been well established. 
Telegraph Co. v. Gregory, (1896) 1 Q. B. 147. But in the case of credit rat- 
ing companies, who send books to their subscribers under contract that the 
books remain the property of the distributor and if found in other hands than 
subscribers will be confiscated, etc., etc., it has been held that inasmuch as the 
number of subscribers is practically unlimited there is a publication of these vol- 
umes. Todd v. Oxnard, 75 Fed. 705; JellewerJ Mercantile Co. v. JeUewer* 9 
Weekly, 49 N. E. 872 (N. Y.). The case of Callaghan v. Meyers, 128 U. S. 
617, carries the doctrine of publication to a considerable extent In that case 
a reporter of decisions, in compliance with a statute of Illinois, deposited a 
certain number of copies with the Secretary of State, for purposes pro- 
vided for by law, and although he did not expose them for sale in the 
usual way, this* was held to constitute a publication sufficient to deprive him 
of his property right, the reasoning of the court being that, ''whatever the 
occasion for it, the public, or an indefinite portion of it, were assured of 
access to the books without further action on the part of the author." 

Fellow Servants— Vice Principal— Instruction— New Omaha Thomp- 
son-Houston Electric Light Co. v. Baldwin, 87 N. W. (Neb.) 27. — One 
Brinkman, a foreman in the employ of the plaintiff in error, while assisting 
the defendant in error, a lineman named Baldwin, also a servant of the Electric 
Co., negligently injured the latter, while in the discharge of his duties. 
From the evidence it appears that at the time of the accident Brinkman was 
not acting towards the defendant in error in the capacity of a foreman. 

The trial court charged the jury that since Brinkman was a foreman he 
was a vice-principal and that the company was liable, negligence being ad- 
mitted. This was objected to, council contending that at the time Brinkman 
was not acting as foreman, and that in any case, whether he was a fellow 
servant or not was a question of mixed law and fact, and hence for the jury. 

On appeal the court held, that the capacity in which Brinkman was acting 
when the accident occurred was immaterial, since he was a vice-principal in 
any case. Judgment affirmed. 
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This case is interesting as showing to what an extreme length the Nebraska 
courts have carried the "vice-principal doctrine," a doctrine which has either 
been repudiated, or much modified in most of the states. Nebraska, however, 
follows the Ohio doctrine as laid down in Bena Stone v. Kraft, 31 Ohio St 
287, which held substantially as above. 

Gifts — Chose in Action — Declaration of Husband. — First National 
Bank of Richmond v. Holland, 39 S. E. Rep. 126 (Virginia). — A certificate 
for shares of stock was delivered without indorsement to the defendant by 
her husband as a gift. The husband's creditors demanded that the stock 
should be applied to his debts. Held, a certificate of stock, a chose in action, 
is not within the code declaring that no gift of "goods and chattels" shall be 
valid unless by deed or will, or unless the donee have actual possession. 

In many cases stock has been treated as other kinds of personal property 
and trover sustained, Maryland Fire Ins. Co. v. Dalrymple, 25 McL 242 ; Free- 
man v. Harwood, 49 Maine 195. Contract for sale of shares is contract for 
sale of goods within the statute of frauds. Tisdale v. Harris, 20 Pick. 9. The 
court in this case reviews the several sections of the Code in which the words 
"goods and chattels" are found, and declares that these terms in every instance 
are limited in meaning to corporal personal property. 

Giving the words "goods and chattels" in the section in controversy the 
same construction, the court holds that choses in action are not included. 
A similar decision is found in Kirkland v. Brune, 31 Grat 126. 

Insane Fellow Servant — Presumption. — Atkinson v. Clark, 64 Pac. 769 
(Calif.). — Plaintiff was injured while tearing down some walls at a state 
asylum for the insane on which some of the inmates were working. There 
was no negligence on the part of the asylum officials in selecting the inmates 
who were put on such jobs. Held, there can be no presumption that the in- 
mates were dangerous and unskillful from the fact alone that they were 
insane. 

Apparently there is no case in point. The decision would appear to be 
a correct one, however. There are undoubtedly numerous forms of insanity 
in which the afflicted persons fully retains the skill of his hands and an ordi- 
nary realization of common dangers. Arguing from the standpoint of custom 
and usage it may be said that in a great many of our large state insane asylums 
in this country the labor of the inmates figures as an important factor in the 
maintenance of the premises and the performance of various menial duties. 

Likenesses — Use for Advertising — Right od Privacy. — Roberson v. 
Rochester Folding Box Co. et al., 71 N. Y. Supp. 876. — Defendants without 
authority published and circulated lithographic prints of plaintiff with adver- 
tisements of their business thereon. Plaintiff was hereby made the subject 
of scoffs and jeers, causing her humiliation and sickness. Held, to be an in- 
vasion of her right of privacy for which she might maintain action to restrain 
publication and for damages. 

This decision is another forward step on the part of the courts in estab- 
lishing and protecting the right of privacy. The theory upon which the action 
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is allowed is new, at least in instance and few precedents can be found to 
sustain the plaintiffs claim. The leading case of Schuyler v. Curtis, 147 N. Y. 
434, in refusing the relief sought did not deny the existence of this right, but 
held that whatever right of privacy a person possessed died with him and could 
not be enforced by relatives. Corliss v. E. W. Walker Co., 64 Fed. 280, dis- 
tinguished between public and private characters, holding that a private indi- 
vidual should be protected against the publication of any portrait of himself, 
but that with an individual in public life it was different — a distinction followed 
in this case. The court here grants the relief sought, upon the ground that 
the plaintiff's personal comfort had been interfered with without her consent 
and to her injury. Her feelings were wounded and the respect with which she 
was held by the community was diminished by being thus brought into unnec- 
essary and unwarantable notice. The principles of natural justice demand 
that individuals be protected against such invasions of their privacy. — (See 
editorial comment supra.) 

Mandamus — Telephone Companies — Discrimination. — State ex rel. 
Gwynne v. Citizens' Telephone Co., 39 S. E. Rep. 257 (S. C). — Defendant 
refused to furnish the petitioner with telephone facilities because the peti- 
tioner had not complied with a previous contract with the defendant, whereby 
he agreed to use the defendant's telephone exclusively. Held, that mandamus 
would lie to compel defendant to furnish petitioner with a telephone. 

Cases like Aiken v. Telegraph Co., 5 S. C. 358 and Pickney v. Telegraph , 
Co., 19 S. C. 71, 45 Am. Rep. 765 seems to have conveyed the impression that 
telegraph and telephone companies were in no sense common carriers. But 
these actions were brought to recover damages for errors in the transmission 
of messages. Telegraph companies are in no sense to be regarded as com- 
mon carriers and are liable for improper transmission of messages only 
upon proof of negligence, but they are like common carriers in that they are 
bound to serve all those impartially all those applying to them. 6 Am. & Eng. 
Enc. Law, (2nd Ed.) 261. The court holds, quoting State v. Nebraska Telephone 
Co., 17 Neb. 126, 52 Am. Rep. 404, that a telephone company cannot arbitrarily 
refuse its facilities to any person who offers to comply with its reasonable 
regulations, and argues that the refusal to agree to use defendant's telephone 
system exclusively is not sufficient to relieve the defendant from its obligation 
to serve the public, of which the petitioner was one, without any discrimina- 
tion whatsoever. If there had been any breach of contract, of which the 
defendant had any right to complain, its remedy was an action to recover 
damages for such breach of contract. 

Maritime Liens — Master of a Dredge. — The John McDermott, 109 Fed. 
91. — Held, the master of a dredge, not capable of being navigated, and not 
earning any money which passes through his hands, and who is really gen- 
eral superintendent of the work, having charge of the men on board, and 
himself performing the duties of engineer, fireman, and general deck hand, 
is entitled to a lien on the vessel, the same as any seaman. 

The privilege of a maritime lien is not confined to that class of seamen 
who possess a peculiar nautical skill but includes all those whose services 
are in furtherance of the main object of the enterprise on which the ship is 
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engaged. Steam Dredge, No. i, (D. C) 87 Fed. 760; The Atlantic, 53 Fed. 
607. Regarding the question of a non-navigable dredge being subject to a 
maritime lien, there is no satisfactory test as to what floating structures are, 
and what are not, subject to admiralty jurisdiction, but Judge Hanford, in 
McRae v. Bowers Dredging Co., 86 Fed. 344, where he declares that a steam 
dredge is within the jurisdiction of an admiralty court, suggests a good rule 
by his reasoning that "She has mobility, and her element is the water. She 
can be used afloat and not otherwise. She has carrying capacity, and her 
employment has direct reference to commerce and navigation." 

Municipal Corporations — Streets — Telegraphs — Poles in Streets- 
Power to Prohibit Erection — State ex ret.. Wisconsin Telephone C4l v. 
City of Sheboygan, 87 N. W. (Wis.) 657. — Appeal from a judgment in favor 
of the defendant. This is an action of mandamus against the city of Sheboy- 
gan and others. 

The relator, the Wisconsin Telephone Co., sought to erect and maintain 
poles and wires in Sheboygan, a city of about 50,000 inhabitants, and were 
prevented from so doing on the ground that the relator refused to comply 
with certain conditions, regarding rates of fare, free use of poles by the city, 
etc., which conditions the city of Sheboygan claimed were proper police regu- 
lations. Held, that city had no such power. Judgment was therefore re- 
versed. 

The present case is certainly very near the line. The tendency in most 
states has been towards giving municipalities considerable scope in the exer- 
cise of its police owners to regulate the overcrowding its streets with 
unsightly poles and wires. And this jurisdiction has laid down a liberal doc- 
trine in the city of Marshfield, case 78 N. W. 735, 102 Wis. 604., but appears 
to wish to restrict corporate powers more closely in the present instance. 

Negotiable Instruments— Alteration. — Hoffman v. Planters' National 
Bank, 39 So. E. Rep. 134, (Virginia). — H. signed a note, payable to herself, 
and, without endorsing it, gave it to W. to take up a note held by a bank 
signed by W. and indorsed by H. The bank struck off the name of H. as 
payee, and inserting that of W. had W. indorse it. Held, that this was a 
material alteration, avoiding the note as to H. 

Whether signing the note as drawer and omitting to put her name on the 
back thereof as indorser was accidental or not is immaterial. It was an in- 
complete instrument, its defects not being such that authority to complete the 
instrument was to be implied from the nature of the contract or from custom. 
Changing the note by erasing the original and inserting a different payee is a 
material alteration. Robinson v. Berry man, 22 Mo. App. 512. 

Nuisance— Powder Magazine. — Tuckashnisky v. Lehigh & W. Coal 
Co., 49 Atl. 308 (Penn.).— A powder magazine, containing explosives in 
small quantities, originally located in a non-residence district, but around 
which people had settled, was struck by lightning and exploded, injuring the 
plaintiff, who lived nearby. No complaint had ever been made about this 
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magazine. Held, as a matter of law, the powder magazine was not a nuisance, 
and hence that the plaintiff could not recover, without proving negligence on 
the part of the defendant. 

The keeping of the explosives in certain places and under certain conditions 
may be a nuisance per se... Cheatham v. Shear on, 1 Swan. 213; LaHin-Rand 
Powder Co. v. Tearney, 23 N. £. 389 (111.). The present case is extraordinary 
in that the question of the existence of a nuisance was not left to the jury. 
Heeg v. Licht, 80 N. Y. 579; Prussak v. Hut ton, 30 N. Y. App. Div. 66. 

Partus— Judicial Sale— Setting Aside Deed— Chilling Bidding — Limi- 
tations. — Toole v. Johnson, 39 S. E. Rep. 254. (S. C). — At a sale under 
execution, an attorney made the announcement that he hoped nobody would 
bid against his client, who would bid the amount of the judgment, and buy 
in the land for the children of the decedent. Held, that the statute began to 
run against a person seeking to set aside the sale because of chilling the bid- 
ding from the time of the discovery of the fraud. 

Fraud without concealment is not sufficient. 13 Am. & Eng. Enc. Law, 729. 
State v. Furlong, 60 Miss. 839. The court does not follow these cases, but 
holds that the provision of the Code — "any action for relief on the ground 
of fraud is not to be deemed to have occurred until the discovery by the 
aggrieved party of the facts constituting the fraud" — is to be construed lit- 
erally, and that there is nothing in the provision to limit its application to 
secret frauds. 

Police Regulation—Domestic Animals. — Sifers v. Johnson, 65 Pac. 709 
(Idaho). — A statute, prohibiting the herding or grazing of sheep within two 
miles of an inhabited dwelling, is a valid exercise of the police power of 
the State, and is not unconstitutional. Stockslager, J., dissenting. 

The court adjudges the statute to be intended to prevent conflicts, resulting 
from the clash of interest between sheep raising and farming, and also to 
protect the health of the settlers. This decision seems to extend the police 
power of a state to great lengths, and almost to sanction the taking of prop- 
erty without due process of law. The judges in this case were governed in 
rendering their decision by the opinions of Cooley and Tiedeman, regarding 
the extent of a state's police power. Coolers Con. Liu., 704-5 ; Tiedeman* s 
State & Fed. Control of Per. and Prop., 838. 

Replevin — Custody of Property — Sals by one in Possession — Con- 
version. — Mohr v. Sangan, 63 S. W. 409 (Mo.). — A plaintiff having ac- 
quired possession by replevin, sold the property during the pendency of the 
suit. Held, that such property was in custodia legis, and hence he was liable 
for conversion. 

There appears to be an irreconcilable conflict of authority upon this point. 
Of the cases which hold that property taken under a writ of replevin remains 
in custodia legis, even when the possession is delivered to the plaintiff in the 
suit, he being regarded only as standing as a substitute for the sheriff, 
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Mc Kinney v. Purcell, 28 Kan. 446; Hunt v. Robinson, 11 CaL 262, arc ex- 
amples. On the other hand, White v. DoUtuer, 113 Mass. 400; Coen v. Wat- 
kins, 62 Mo. App. 502, hold that property does not remain in cnstodia legis 
after it has been delivered to the plaintiff in the replevin suit and that such 
plaintiff may sell it and pass a good title, being liable to defendant, if the 
latter is successful, only for the value of the property. While Donahue v. 
Mc Alter, $7 Mo. 312, hold that such property may be sold, Bank v. Owen, 
79 Mo. 429 proceeds on the theory that it is in custodia legis. By this decis- 
ion, however, the position of the Missouri courts upon this question is clearly 
defined. 

Street Railroads— Right in Highway—Driver of Vehicle.— Woodland 
v. North Jersey St. Ry. Co., 49 Alt. 479 (N. J.). — The plaintiff, in a well 
lighted street, at night, when about to cross the highway in his carriage, saw 
a trolley car approaching 250 feet away. He at once proceeded to cross, 
with his horse on a walk, without further watching the approach of the car 
which collided with his carriage, causing him personal injuries. Upon the 
trial of his action the court refused to nonsuit on the ground of contributory 
negligence. Held, on error, that the ruling was correct. 

The point in this case is not whether the plaintiff was negligent but whether 
his negligence so clearly appears that the case should have been taken from 
the jury. The plaintiff was only required to extend his observation to an 
approaching car that, proceeding at customary and reasonably safe seed,, would 
threaten his safety, Railway Co. v. Block, 322 L. R. A. 374. 

A driver may obtain a right of way over a street railroad, where, in the 
reasonable exercise of his rights, he reaches the point of crossing in time to 
safely go upon the tracks in advance of the approaching car, the latter being 
sufficiently distant to be checked, and if need be, stopped, before is should 
reach him. Railroad Co. v. Miller, 36 Atl. 885. 

Telephone Companies — Poles — Fixtures — License — Revocation. — Red- 
field Telephone and Telegraph Co. v. Cyr. et al., 49 Atl. 1047 (Me.).— 
The poles and fixtures of a telephone company, which has erected its poles 
along a highway by the permission of the municipal officers, do not become a 
part of the realty, but remain chattels, subject to seizure and sale on execu- 
tion. 

It was held in Paris v. Water Co., 85 Me. 330, that water pipes, hydrants, 
etc, were real estate of the purpose of taxation. It has also been held that 
gas and water pipes are mains, and the poles and wires of an electric light 
plant were appurtenances to the realty, on which were built the operating 
plants. Capital Gas Light Co. v. Charter Oak Ins. Co., 51 Iowa, 31 ; Pechet v. 
Drake, (Ariz.), 12 Pac. 694; Badger Lumber Co. v. Marion Electric Co., 29 
Pac 476; Appeal of Des Moines Water Co., 48 Iowa, 324. In Newport III. 
Co. v. Tax Assessors, the contrary view is taken as to the poles and wires 
of an electric light plant. The present case decides that telephone poles and 
wires are not appurtenant to the realty, but mere chattels. 
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Trademark — Injunction. — Omega Oil Co. v. Wischler et al., 71 N. Y. 
Supp. 983. — Plaintiff under the trademark of "Omega Oil" manufactured a 
green liniment, green being the distinctive color of the labels and advertise- 
ments also. The defendants placed upon the market a green medicated soap, 
put up in green wrapping, under the name of "Omega Oil Medicated Soap," 
using in the manufacture a small quantity of "Omega Oil/' Held, that the 
defendants be restrained from using the words "Omega Oil/' 

The decision is based on the assumption that the liniment and the soap, 
being used for essentially the same purposes and therefore coming into direct 
competition with each other in sale, belong to the same class of goods. 
Carroll v. EriheHer; 1 Fed. 688. The choice of the words "Omega Oil," and 
of the color was calculated to deceive the public into the belief that plaintiff's 
article was put up for sale in another form, or that the soap was manufactured 
by plaintiff or by his consent — a species of competition which courts of equity 
hold to be unfair. Fairbank Co. v. Bell Mfg. Co., 77 Fed. 869. Nor does the 
use of a part of the product in the manufacture, allow the use of the name. 
Church & Dwight Co. v. Russ, 99 Fed. 276. But the mere use of the color, 
green, in articles and wrappings apart from the name, cannot be enjoined. 
Fischer v. Blank, 138 N. Y. 244- 
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ALUMNI NOTES. 



*47, '48.— Hon. Dwight Loomis, LL.D., and Col. Henry B. Carrington, 
A.M., LL.D., were guests of the university during the Bicentennial celebration. 

'63. — Hon. Simeon E. Baldwin, at the Denver meeting of the American 
Association for the Advancement of Science, was elected a Fellow of the asso- 
ciation. 

'64. — Col. DeWitt C. Sprague, of Washington, D. C, has been appointed 
a commissioner, of the states of New York and Connecticut, for the District of 
Columbia. 

•74, '80. — Chas. S. Hamilton and James P. Pigott were members of the com- 
mittee that represented the City of New Haven at the Bicentennial celebration. 

'7$. — Thg Hartford Courant says of the promotion of Judge S. O. Pren- 
tice to the Connecticut Supreme Court of Errors : " Judge Prentice has for 
some time stood at the head of the Superior Court, not only in seniority of 
appointment, but in recognized ability, and his promotion, while a matter of 
course, is none the less welcome, and altogether deserved." 

'75, '81. — Judge S. O. Prentice and George D. Watrous are members of this 
year's Connecticut State Bar Examining Committee. 

'76. — Eli Mix has been re-appointed coroner of New Haven County, for a 
term of three years. 

'77.— Arthur G. Bill has been appointed coroner for Windham County, 
Conn, 

•81.— John C. Gallagher, assistant clerk of the court for New Haven 
County, has been re-appointed at a salary of 12,750. 

•83.— John L. Wells has become a member of the law firm of Sheehan & 
Collins. His address is 32 Nassau street, New York. 

•84.— John P. Kellogg, of Waterbury, Conn., was re-appointed assistant 
state's attorney, for New Haven County. 

'84.— John G. Willis, of Dillon, Montana, is general counsel, of the Oregon 
Short Line Railroad, for the District of Montana. 
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'84.— John Wurts, of the Yale Law School, has written a revision of " Wash- 
burn's Real Property." The work, which will consist of three volumes, is being 
published by Little, Brown & Co., of Boston, Mass., and will soon appear. 

'85. — Hon. J. G. Todd has been elected secretary of the state of Texas. 

'88. — William F. Booth has formed a partnership with Mr. Charles J. 
Tyron, under the firm name of Tyron & Booth, for the practice of law, with 
offices in the Oneida Block, Minneapolis, Minn. 

'91. — Robert J. Lewis of York, Pa., was elected a member of Congress from 
the 19th Congressional District of Pa., comprising the counties of York, Cum- 
berland and Adams. 

•92.— Francis W. Treadway and William H. Marlatt of the Cleveland Bar, 
have written a book on the "Ohio Mechanics' Lien Law," which has re- 
cently been published by The Robert Clarke Co., Cincinnati, Ohio. 

'92. — Dr. Hidei Fukuoka has been appointed Professor of International 
Law in the Tokyo School of Modern Languages. He is also lecturer on 
that topic in the Semmon Gakko and the Hogakimo Law Schools of Tokyo. 

'93. — White & Daggett of New Haven have announced that John Q. Tilson, 
who has been associated with them for three years, has become a member of the 
firm which will hereafter be known as White, Daggett & Tilson. The other 
members of the firm are Henry C. White, '83, and Leonard M. Dagget, '89. 

'97. — Miss Mabel Clow of Asbury Park, N. J., and George Foster Sanford, 
were married last May. 

'99. — Chas. H. Studin has formed a partnership with Jesse W. Elrich, for the 
practice of law. Their offices are at 1 15 Broadway, New York City. 

1900. — Miss Gertrude Gardner of Swansea, Mass., and Wallace R. Lane 
were married last July, Mr. and Mrs. Lane reside in Des Moines, Iowa. 

1900. — Simeon H. Kugel was recently admitted to practice before the 
Massachusetts Courts at Springfield, having passed the examinations of the 
State Board in July. 

1 90 1. —John Hillard is with White, Daggett & Tilson, New Haven, Ct 

1 901. —Cornelius P. Kitchel has entered the law offices of Swayne, Swayne, 
Morris & Fay, 135 Broadway, New York City. During the present mayoralty 
campaign he is acting as private secretary to Hon. Robert C. Morris, president 
of the New York Republican County Committee, with headquarters at 1 Madi- 
son Avenue. Mr. Kitchel's permanent address is the Yale Club, 30 West 
44th Street 

1901.— Henry H. Townshend is with Watrous & Day, 135 Church Street, 
New Haven, Ct 
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1 901. —Philip H. Kunzig, who has returned for graduate work at the Law 
School, has been elected captain of the 1902 University Crew. 

1 901. — Frank Sheehan has commenced the practice of law in the office of 
James £. Wheeler, '94, at 42 Church Street, New Haven, Ct 



BOOK NOTICES. 



We beg to acknowledge the receipt of the following books for 
review : 

Municipal Liability por Tort. By Waterman S. Williams, A.B. t LL.B. 
Little, Brown & Co., Boston. 

Burdick on Sales. By Francis M. Bur dick. Second edition. Little, Brown 
& Co., Boston. 

Cases on the Law op Sales. By Frauds M. Burdick. Second edition. 
Little, Brown & Co., Boston. 

Outline op the Law op Real Property. Blackstone. Book II. By L. 
W. AfcCandless. I vol. George Wahr, Ann Arbor, Mich. 

Huppcut on Agency. By Ernst W. Huff cut. Second edition. Little, 
Brown & Co., Boston. 

Harriman on Contracts. Edward A. Harriman. Second edition. Lit- 
tle, Brown & Co., Boston. 

Eaton on equity. By James W. Eaton. West Publishing Co., St Paul. 

Hughes on Admiralty. By Robert M. Hughes, M. A. West Publishing 
Co., St Paul. 

Bates on Federal Equity Procedure. By C. S. Bates, Two vols. T. 
H. Flood & Co., Chicago. 
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THE TREATY-MAKING POWER UNDER THE 

CONSTITUTION. 

The f ramers of the Constitution of the United States followed the 
systems of government of the day in making the Federal Executive 
the medium of communication with foreign powers, but in one im- 
portant particular they made a radical departure from the existing 
practice of nations. In joining the Senate with the Executive in the 
negotiation and confirmation of treaties, they introduced a popular 
factor into the relations of the new nation with the powers of the 
world, destined to work an important change in international affairs. 
And in requiring that all treaties should secure the vote of two-thirds 
of the Senate, the framers of the Constitution emphasized their con- 
viction that the executive should enter into no stipulations with a 
foreign power which did not command the support of a large ma- 
jority of the people of the United States. 

It is a curious fact that when the occasion arose for the first time 
to put in operation the clause of the Constitution that the President 
"shall have power, by and with the advice and consent of the Senate, 
to make treaties," Washington, who had been the President of the 
Constitutional Convention, sent a message to the Senate informing 
that body that on the next day at an hour named he would go in 
person to the Senate Chamber "to advise with them (the Senate) on 
the terms of the treaty to be negotiated."* 

•1. Annals of Congress, 67. 
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Previous to this notification the Senate had appointed a committee 
''to confer with him on the mode of communication between the 
President and the Senate respecting treaties and nominations."* 

It seemed to be taken for granted that the Constitution contem- 
plated oral communication or personal conference between them as 
to treaties when, their ratification was tinder consideration ; and it 
was also regarded as proper that the President should personally 
appear in the Senate and consult that body on the initiation of 
treaty negotiations. 

It was also considered proper that the President might call the 
Senate to meet him at his residence for the consideration of treaties, 
but that, until the Government should provide a public building for 
the President, it would be more convenient for him to go to the 
Senate." t 

In accordance with the notification above cited President Wash- 
ington went to the Senate to consider the treaty which was to be 
negotiated, accompanied by the Secretary having it in charge, and 
the subject was considered jointly for two days ; but this method was 
found to be subject to serious objections and quite unsatisfactory, and 
it was abandoned after this one experience. % 

The first treaty that was ratified under the Constitution was one 
which had been negotiated during the Confederation while John Jay 
was Secretary of Foreign Affairs, and who continued in that capacity 
for some months after the new government was organized. When 
the treaty came to be considered by the Senate it was ordered "that 
the Secretary of Foreign Affairs attend the Senate to-morrow, and 
bring with him such papers as are requisite to give full information 
relative to the consular convention between France and the United 

*n. Writings of Washington (Ford), 417. 1. Annals of Congress, 66. 

tn. Writings of Washington. 417-19. 

(President Washington's visit to the Senate on this occasion was recalled 
at a cabinet meeting during the administration of Monroe as narrated in his 
diary by John Quincy Adams, then Secretary of State, as follows: 

"Mr. Crawford told twice over the story of President Washington's hav- 
ing at an early period of his administration gone to the Senate with a pro- 
ject of a treaty to be negotiated, and been present at their deliberations upon 
it. They debated it and proposed alterations so that when Washington left 
the Senate Chamber he said he would be d— — d if he ever went there again. 
And ever since that time treaties have been negotiated by the Executive before 
submitting them to the consideration of the Senate. 

"The President said he had come into the Senate about 18 months after 
the first organization of the present government, and then heard that something 
like this had occurred." 6 Memoirs of J. Q. Adams. 427. 
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States." On the next day the following entry was made in the jour- 
nal: 

"The Senate was to-day mostly engaged in Executive business. 
The Secretary of Foreign Affairs attended, agreeable to order, and 
made the necessary explanations."* In this action the Secretary was 
following a practice observed in the Continental Congress, but the 
new Secretary of State, profiting by the President's experience, dis- 
continued it. 

A question raised soon after the adoption of the Constitution was 
whether the agency of the Senate was admissable previous to treaty 
negotiations, so as to advise on the instructions to be given to the 
ministers ; or whether the President possessed an option to adopt one 
mode, or the other, as his judgment might direct. Justice Story says 
that President Washington seems to have assumed that the option 
belonged to the Executive, and adds that the Senate has been rarely, 
if ever, consulted, t But there are many instances in the later history 
of the country where the Executive has consulted the Senate, or its 
Committee on Foreign Relations, not only as to the initiation of 
treaties, but as to the progress made, and the final decision as to their 
signature. There are also instances where the Senate or Congress 
has taken the first step, by resolution or legislation, in the negotiation 
of treaties. 

Secretary Webster, in the important negotiations which he con- 
ducted for the adjustment of the Northeastern boundary, constantly 
kept the Senate advised of the progress of the negotiations, and it 
was mainly for that reason he was able to carry the treaty by an over- 
whelming vote in a Senate which was politically hostile to the ad- 
ministration. Secretary Buchanan before signing the treaty adjust- 
ing the Oregon boundary, submitted the full text to the Senate, and 
secured an informal vote approving it. President Jackson even con- 
sulted the Senate as to the propriety of refusing to accept the award 
(tinder a treaty) of the King of the Netherlands, and procured a vote 
of that body advising him as to the course to be pursued. So that 
while the President and Secretary of State abstain from appearing 
before the Senate in person, the executive has always given a broad 
signification to the Constitutional phrase "advice of the Senate," both 
in the initiation and negotiation of treaties. 

The negotiation of treaties is conducted by or under the direction 
of the Secretary of State, but such negotiation cannot properly be 

*i. Annals of Congress, 52. 

-fa. Story on the Constitution (Cooley, 1873) p. 336. 
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said to be concluded until the "advice of the Senate" is obtained, 
which, as noted, is sometimes secured in advance, but usually not until 
the treaty is submitted to the Senate for ratification. That body 
being made by the Constitution a part of the treaty making power, 
the amendments which it may see proper to submit for the considera- 
tion of the foreign government which is a party to the proposed 
treaty, is as much a stage of the negotiations as the preceeding action 
of the Secretary of State. Although the Senate has for more than 
a century been exercising this Constitutional prerogative, its proper 
relation to treaty-making does not seem to be understood abroad 
We find the British Secretary for Foreign Affairs, in his reply to Sec- 
retary Hay's despatch communicating the amendments of the Senate 
recently made to the Nicaragua Canal treaty, expressing surprise 
that the Senate should not have "ratified * * * the conven- 
tion as signed." And contemporaneously with the British Secre- 
tary's despatch, the London Spectator, one of the most respectable 
of foreign periodicals and usually friendly to the United States, refers 
to "the ill manners of the Senate" in proposing its amendments of this 
treaty and asserts that that body is ignorant of diplomatic usage and 
certain to act "in the most indiscreet and objectionable way possible." 
And recently the London Times in an editorial discussing the same 
subject, in referring to the practice of the Senate in amending treat- 
ies, terms it a "modern development of the Constitution," which has 
grown up "since the close of the Civil War." And adds : "It has 
become, there can be no doubt, a part of Senatorial tradition that 
every treaty submitted to the Senate must be tinkered up, if only to 
warn the Executive branch of the Federal Government that it is 'the 
servant and not the master/ "* 

Such language sounds strangely from a high official and intelli- 
gent writers of a nation whose first treaty (1794) with the United 
States after the adoption of the Constitution was amended in im- 
portant particulars by the Senate and those amendments promptly 
accepted by Great Britain. They should also know that in the cen- 
tury and more since the Constitutional provision as to treaties has 
been in operation, the Senate has not only repeatedly amended con- 
ventions made with their government, but has in some instances 
rejected absolutely treaties negotiated with it, and new ones have 

♦London Times, Sept. 26, 1901. 
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been framed and accepted by their government in the terms desired 
by the Senate.* 

How unfounded are such criticisms may be seen in the fact that 
of the four important treaties submitted by the McKinley adminis- 
tration to the Senate — the Spanish treaty of peace, the Hague arbi- 
tration, the Samoan, and the Isthmus Canal treaties — the first three 
were promptly ratified without amendment, and, if the apparently 
authentic press reports are to be believed, the British Government 
has accepted the Senate amendments of the latter and incorporated 
them in a new treaty. And the official records show that since the 
organization of the Government the treaties negotiated by the 
Executive and ratified by the Senate are far in excess of those 
amended or rejected. Justice Story, after a half a century of experi- 
ence of the Constitution, wrote: "It is difficult to perceive how 
the treaty-making powfer could have been better deposited, with a 
view to its safety and efficiency."t 

A question which has been much discussed in recent years is 
how far the Senate can delegate to the Executive its functions as a 
part of the treaty-making power, and to what extent Congress can 
confer upon the President legislative duties. Repeated instances 
can be cited where legislative action has conferred large powers upon 
the President in matters connected with our foreign relations, but 
in none of these instances can it be said that the Senate has parted 
with or delegated to the Executive its functions as a branch of the 
treaty-making power. 

In the early days of. the Republic, when many of the makers of 
the Constitution were participating in legislation, Congress passed 
laws giving to the President large powers respecting foreign com- 
merce and tariff regulations. In 1794 he was empowered to levy an 
embargo whenever, in his opinion, the public safety shall so require 
* * * on all ships of the United States or of foreign nations in the 
ports of the United States ;" t and in 1799 he was empowered to break 

off and renew commercial intercourse with France, "whenever, in 

-^— ^— ^^_ ^— ^»»^^^^— ^^^^»^^-»^— ^i^-^_ ^— »»»— . 

*A noted instance is the almost unanimous rejection by the Senate in 1869 
of the Johnson-Clarendon convention for the settlement of the Civil War 
claims, and the ratification of the treaty of Washington of 1871 for the same 
purpose. 

ta. Story on the Constitution, 335. 

\i. Statutes at Large, 373. 
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his opinion, the interests of the United States shall require. 9 '* 
Many acts of a like nature have been passed by Congress, the Cana- 
dian retaliatory act of 1887! beng still in force which confers power 
upon the President, under contingencies specified, to suspend, in his 
discretion, all commercial intercourse with the Dominion. 

Of this class of legislation Chief Justice Marshall has said: 
"The difference between the departments undoubtedly is that the 
legislative makes, the executive executes, and the judiciary con- 
strues the law; but the maker of the law may commit something 
to the decision of the other departments, and the precise boundary 
of this power is a subject of delicate and difficult inquiry, into which 
a court will not enter unnecessarily."* Of the same nature as the 
acts cited was the provision in the tariff act of October I, 1890,$ 
known as the McKinley law, which gave the President power to 
impose certain specified duties upon articles named, admitted free 
tinder the law, whenever the President should be satisfied that any 
foreign nation was imposing duties on American products which he 
should deem reciprocally unequal and unreasonable. Under this 
law the President, through the Secretary of State, entered into 
negotiations with nearly a score of foreign governments, and made 
with several of them what were termed "reciprocity arrangements," 
which were duly proclaimed in the same manner as treaties,! and 
in other cases where the negotiations failed to bring about an agree- 
ment, proclamations were issued imposing duties on the articles 
named imported from the countries.1l The act upon which these 
diplomatic agreements were based is probably the nearest approach 
to a delegation of legislative or treaty-making power, and its con- 
stitutionality has been passed upon by the Supreme Court of the 
United States. The act was attacked on the ground that it "dele- 
gated to the President both legislative and treaty-making powers/ 9 
In its decision the Court said: "That Congress cannot delegate 
legislative powers to the President is a principle universally recog- 
nized as vital to the integrity and maintenance of the system of gov- 
ernment ordained by the Constitution. The act of October 1, 1890, 
in the particular under consideration, is not inconsistent with that 

*ib. 615. 

f24. St. at L. 475. 

JWayman v. Southard, 10 Wheaton, 46. 

f 26 Stat, at L. 612. 

I For agreement with Spain for Cuba and Porto Rico, see 27, St at L. 982. 

ITFor Proclamation as to Venezuela, see 27 St at L. 1013. 



THE TREATY MAKING POWER. 75 

principle. It does not, in any real sense, invest the President with 
the power of legislation. * * * * What the President was 
required to do was simply in execution of the act of Congress."* A 
competent writer refers to this decision as "one in which the 
Supreme Court has come nearest to marking the boundary within 
which legislative power may be delegated/ 1 

It has been suggested by a high authority on legal and inter- 
national questions $ that the Senate, in ratifying the Hague Conven- 
tion as to International Arbitration, has parted with its power or 
duty to further intervene in respect to cases of arbitration which 
may be submitted by the United States, in accordance with that Con- 
vention, and that the President alone, without the further action 
of the Senate, is empowered to decide as to all questions or issues 
which may be submitted to arbitration, and to carry the arbitration 
into full effect. Under the terms of that Convention arbitration is 
not compulsory on any of the powers adhering to it, and a resort 
to the tribunal will be purely voluntary ; so that it has been suggested 
that this solemn compact of the nations is not more likely to be 
efficacious in settling international controversies that the agreement 
of the powers at the Paris Conference of 1856, when they resolved 
thereafter to resort to mediation in place of war for the settlement 
of their disputes, which subsequent history shows to have been a 
dead letter in international affairs. But if this Convention is to be 
made available by the nations, and if the President is the sole judge 
of the questions to be submitted on the part of the United States, 
the learned jurist cited has well said : "This is a tremendous power 
for a republic to lodge in one man's hands." 

In order that we may see what power is lodged in the hands of 
the President if the contention under consideration is correct, it may 
be well to epitomize some of the provisions of the Hague Conven- 
tion. It has four professed objects in view to prevent war, (1) the 
exercise of good officers, (2) mediation, (3) commissions of in- 
quiry, and (4) arbitration. It provides for the submission to arbi- 
tration of "every sort of dispute" (Art. 17). The international 
commissions of inquiry are to be "constituted by a special conven- 
tion between the parties in litigation" (Art 10) and the "powers 
which shall have recource to arbitration shall sign a special act (com- 

♦Field v. Clarke, 143 U. S. Reports, 650. 

fHon. E. B. Whitney, in Columbia Law Review, January, 1901. 

tProf. S. E. Baldwin, in Yale Review, February, 1901. 
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promts), in which is clearly set out the case to be decided, as well 
as the extent of the powers of the arbitrators." (Art. 31). 

Can it be conceived that the Senate in ratifying this Convention 
intended to confer or could have conferred, upon the President the 
unrestrained power to submit to arbitration a question involving 
the national honor, the Monroe doctrine, or even the legitimacy of 
our claim to any portion of the national domain? And would it 
be competent for the President alone to enter into a convention or 
agreement with a foreign power in accordance with Articles 10 
and 31 ? 

In giving its advice and consent to the ratification of the Hague 
Convention, the Senate conferred upon the President power to do 
what was necessary on the part of our government to organize 
the tribunal (Art. 23), the administrative council (Art. 28), and 
the international bureau (Art. 26), so that at the Hague there would 
be provided the machinery to carry on an arbitration, whenever any 
two or more nations might by agreement submit their differences to 
the tribunal there constituted. But I apprehend that should it hap- 
pen that our Government decide to refer any dispute with a foreign 
government to the Hague tribunal, President Roosevelt, or whoever 
should succeed him, would enter into a convention with the foreign 
government, very carefully setting forth the question to be arbi- 
trated, and submit that convention to the Senate for its advice and 
consent. If I read the Constitution of the United States, and the 
Hague Convention, aright, such would be the only course permissible 
by those instruments. 

What is the view entertained by the Senate on this subject may be 
seen from its action on the Olney-Pauncefote arbitration convention 
of 1897.* The parties to that instrument provided that "all ques- 
tions in difference between them which they may fail to adjust by 
diplomatic negotiations" should be submitted to arbitration. The 
different classes of questions were precisely distinguished, and dif- 
ferent tribunals provided for their adjustment. The convention 
was drawn with care, the interests of our country well guarded, and 
I think it would have been a wise act on the part of the Senate 
and a great step in international arbitration, if the convention had 
been ratified. But it contained no provisions for a future convention 
or agreement as to the questions to be arbitrated, as contemplated 
in the Hague convention, and the whole control of the proposed 

♦Foreign relations of U. S. 1896, p. 238. 
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process of arbitration was committed to the Executive. The con- 
vention was rejected by the Senate, and it was understood that this 
fact was the main cause of its defeat That body was unwilling to 
surrender its control of the questions to be submitted. 

There are a class of Executive acts of a diplomatic character 
which at first glance would seem to be an independent exercise of 
the treaty-making power, but which in a strict sense cannot be so 
regarded. Of this class are agreements for the adjustment of claims 
of American citizens against foreign governments, which are often 
made by the Secretary of State without any reference of the agree- 
ments to the Senate. The most noted of these was the agreement of 
187 1, made with Spain for the adjustment by arbitration of the 
claims of American citizens arising out of the Cuban insurrection. 
The agreement, made by a simple exchange of notes, is included 
in the official volume of treaties,* but it was never submitted to the 
Senate for approval. Under this agreement, claims to the amount of 
many millions of dollars were adjusted. 

A number of other agreements of a similar character have been 
made by successive Secretaries of State, whereby specified claims 
of Americans have been submitted to arbitration. The practice 
has not been uniform respecting the Senate. Sometimes such adjust- 
ments have taken the form of conventions which were submitted to 
the Senate, and in other cases the same President has carried out 
the agreement without consulting that body. In the latter case he 
proceeds upon the accepted theory that all claims of private citizens 
against foreign governments are subject to political exigencies, and 
it is within the discretion of the Executive to urge them diplomati- 
cally upon the foreign government or not; but their submission is 
usually with the consent of the claimant. 

No case has yet occurred where the Executive has entered into 
an agreement for the adjustment by arbitration of the private claim 
of a foreigner against the United States without securing the ap- 
proval of the Senate in the form of a convention. The reason for 
this may be that the Executive cannot bind the Government to the 
payment of money. 

Other Executive acts of a diplomatic character are transitory 
measures which take the name of a modus vivendi. These are 
usually made pending some treaty negotiations, they are a tem- 
porary expedient to avoid friction or trouble until a permanent set- 

*Treaties of the United States. (1889) p. 1025. 
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dement of the questions in controversy is reached, and are made by 
the Secretary of State with the foreign government concerned. 
They take the shape of an exchange of notes or of a formal protocol, 
and ordinarily are not submitted to the Senate for approval. Of 
this character was the modus vivendi arranged by the commissioners 
of the United States and Great Britain pending the ratification of 
the convention of 1888, for adjusting the northeast fisheries with 
Canada. Also a modus vivendi was arranged with Great Britain, 
pending the negotiation of the Bering Sea fur-seal arbitration treaty, 
providing for the protection of the seals during one season, and a 
second modus was agreed upon for the second season to extend ov<? 
the period of the fur-seal arbitration at Paris in 1893. One of these 
latter was submitted to the Senate, but the other was not submitted 
and went into effect by the President's proclamation alone. 

Among the most recent instances of this class of Executive acts 
is the modus vivendi of 1899 respecting part of the Alaskan boun- 
dary made by Secretary Hay. For this act he has been unjustly 
criticised by a portion of the press as usurping the functions of the 
Senate and surrendering American territorial and mining rights. The 
arrangement was affected by the Secretary with the British Charge 
d' Affair res in Washington, pending the settlement of the much 
debated boundary question by the Joint High Commission to which 
the subject had been referred by the two Governments. The constant 
travel and traffic with the Yukon region from the head of the Lynn 
Canal made some temporary arrangements absolutely necessary for 
customs and police purposes. The agreement fixed a line "provision- 
ally * * without prejudice to the claims of either party in the per- 
manent adjustment of the international boundary ;" the Secretary was 
careful to have the line so drawn so as to leave on the American 
side all permanent occupants within the territory in dispute, and to 
keep the line more than twenty miles from tide-water. Soon after 
the line was fixed gold was discovered on the British side, and a 
great influx of American miners took place, but the Secretary had 
fortunately provided in the modus that American citizens "within the 
temporary jurisdiction" of Great Britain should "suffer no 
diminution of the rights and privileges they would enjoy" in the 
United States. No harm would come to any American interest from 
the modus, and it has been productive of much good. It can be 
terminated at any time upon notice by either party. A similar 
modus vivendi was made by Secretary Evarts and the British Min- 
ister in 1878, as to the same boundary line on the Stikdne river, 
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which evoked no criticism, as it was generally recognized to be a 
necessary provision; and it has continued in force to the present 
day. 

From the foregoing review of the practice of the Government 
tinder the Constitution, it may be seen, first, that the Senate retains 
and exercises with jealous care its functions as a part of the treaty- 
making power; second, that Congress can and does delegate duties 
to, and increase the power of, the President in matters respecting 
foreign affairs ; and third, that there are certain acts of an interna- 
tional character, binding the Government, which the President may 
perform without the interposition of the Senate. 

Severe criticism is passed upon the Senate, sometimes at home, 
but more often abroad, for its action respecting treaties. It is fre- 
quently charged that it is composed of members who are ignorant of 
international law and of diplomatic practice, and that its decisions 
are mainly influenced by partisan politics and by a desire to thwart 
the Executive. At no time in our history has the Committee on 
Foreign Relations of that body been without controlling members 
thoroughly conversant with international law and foreign affairs; 
and though not without blemish, the personnel of that body may be 
favorably compared in intelligence and decorum with any other 
legislative body of the European Governments. Its members are 
on most questions swayed by partisan considerations, but in interna- 
tional affairs they are generally actuated by a high spirit of patriot- 
ism, and the conduct of the Senate respecting treaties has, in the 
main, justified the wisdom of the framers of the Constitution in 
giving it participation in the treaty-making power. 

John W. Foster. 
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THE TRIAL OF THE ANARCHIST MURDERER 

CZOLGOSZ. 



President McKinley was shot at the Pan American Exposition, 
in Buffalo, N. Y., about four o'clock in the afternoon of September 
6th, 1 901. It was in the beautiful Temple of Music, where the Pres- 
ident was giving his hand to every one, without distinction, and with- 
out the thought that any one could harbor such malice against him. 
He died in the early hours of September 14th. The assassin, Leon F. 
Czolgosz, alias Fred R. Nieman, was arrested, indicted, tried and on 
September 24th, was convicted by the jury of murder in the first 
degree, after a trial very remarkable in many of its features, and 
which, in spite of its swift meting out of justice to the accused, was 
conducted in the most dignified and seemly manner. Under the 
law of the State of New York, a person condemned to death cannot 
be executed for at least one month after the sentence of death is pro- 
nounced upon him. On September 26th, the sentence of the Court 
was pronounced upon Czolgosz, that in the week beginning on the 
28th of October, 1901, at the place, in the manner and by the means 
prescribed by law, he suffer the punishment of death. The time of 
execution was at any hour during the week following the 28th of 
October ; the manner of execution, as prescribed by law, was electro- 
cution ; the time was to be determined by the Warden of the State 
Prison at Auburn, where the prisoner was at once taken. On 
October 29th, 1901, Czolgosz was duly electrocuted in the electric 
chair at the State Prison at Auburn. 

The horror inspired in the minds of the hundreds of thousands 
of people in Buffalo, as soon as the news of the bloody deed had 
swept through the city, — the intense rage of the thousands who were 
in sight or hearing of the pistol shots aimed at the distinguished 
guest of the occasion, might easily have found expression in the 
instant annihilation of the assassin by such a wave of righteous indig- 
nation as would have swept him from the face of the earth. Had 
this happened, how many are there who would not in their secret 
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souls have exulted? The justice of it, though rude, would have 
seemed to most of us to be altogether fitting. But the President, 
pierced by the murderous bullet, and lying writhing with pain in the 
arms of his horror stricken friends, evidently seeing the mass of 
guards who had instantly seized and thrown themselves upon the 
cruel wretch, said : "Let no man hurt him." At once the reign of 
law prevailed, — righteous passion gave way, and the miserable life 
of the slayer was spared to be weighed in the scales that turn only 
in obedience to the time-honored rules of orderly legal procedure, 
which safeguard the trial of the guilty and the innocent with rigid 
impartiality. 

Czolgosz was removed from the Temple of Music, but not with- 
out difficulty. The police and the soldiers fairly fought their way 
through the mass of people to a carriage in which he was swiftly 
driven from the exposition grounds to police headquarters. Guards 
were everywhere around him, but less to prevent his escape, for that 
was impossible, than to protect him from the violence of maddened 
men. But no harm came to him, — none was offered, and he was 
soon placed in secure keeping to await the outcome of his infamous 
deed. If the President survived, the would-be assassin could be tried 
only for the crime of assault with intent to kill, the penalty for which 
was ten years' imprisonment. All deplored the total inadequacy of 
the punishment in this particular case, for such a crime. 

The District Attorney of Erie County, Thomas Penney, thought 
it advisable to take no formal action against the murderer 
until the result of his act was definitely determined. So the world 
waited . The world was indeed deeply affected. From the rulers 
of almost every civilized nation came messages of condolence and re- 
gret. To them such an event had a deeper significance than the 
mere death of the President of a great power. It was a startling 
revelation of the dread possibility that lurked in every gathering of 
the people to do honor to their chief. If, in the great republican 
United States, the freest of all governments and the asylum of the 
oppressed, one could be inspired to strike a blow at its head in the 
cause of so-called liberty, what might not be expected as a constant 
menace in other countries where governmental rule bears more 
heavily upon the people? The world was shocked and waited the 
issue between life and death. 

For eight days the President lived. Or, in the quaint language 
of the indictment which was subsequently found by the grand jury : 
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"He, the said William McKinley, from the said sixth day of Sep- 
tember, in the year aforesaid, until the fourteenth day of September, 
in the same year aforesaid, in the city and county aforesaid, did lan- 
guish and languishing did liye; on which said last mentioned day 
he, the said William McKinley, of the said mortal wound did die." 

The said "last mentioned day" was Saturday. On Sunday morn- 
ing simple funeral services were held at the home of John G. Mil- 
burn, President of the Exposition, with whom President McKinley 
had stayed during his visit to Buffalo, and where he died. After- 
wards the body was removed to the City Hall, where it lay in 
state while an opportunity was given to tens of thousands of the 
people to take a last look at the face of the President. On Monday 
the dead President, with his wife and relatives, the members of his 
cabinet accompanied by Theodore Roosevelt, the new President, with 
a committee of citizens of Buffalo, journeyed to Washington, where 
for a night he rested in the White House, the home of the Presidents, 
until the last stage of his journey to the grave was begun the follow- 
ing day, to Canton, Ohio. 

At ten o'clock on Monday, the same day that saw the dead body 
of the President removed from Buffalo, Mr. Penney, the District 
Attorney, presented the evidence of the killing of President McKin- 
ley to the grand jury of the County Court of Erie County, which was 
then in session. Twenty-eight witnesses were before the grand jury 
giving evidence of the facts concerning the shooting of the President 
by Czolgosz, and his death from the effects of the gunshot wound. 
The examination was conducted with the utmost care and was full 
and complete. The case was then left for the consideration of the 
jury. 

The grand jury found and reported to County Judge Emery, at 
4.40 p. m., an indictment charging Czolgosz with the murder of the 
President in the first degree. An hour later Czolgosz was brought 
into court for arraignment, handcuffed to the wrist of a police officer, 
and surrounded by others. In accordance with a most ancient pro- 
cedure, the prisoner, although under an indictment of the most high 
nature, could not be arraigned in irons, or any manner of shackles 
or bonds. (4 Blackstone Com. ch. 25, 323). 

The handcuffs were removed from his wrists and he stood facing 
the court. 

If any one has imagined the assassin of the President to be the 
typical anarchist murderer of desperate mein, he would have been dis- 
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appointed at the sight of Czolgosz. He was of medium height and 
size, fair complexion and hair, with a face not bad, but rather simple 
and loutish in its expression. He would pass anywhere for a very 
ordinary country boy, with but little experience of the world. 

When the hand-cuffs were removed, District-Attorney Penney 
said to him: "Czolgosz, have you got a lawyer?" He made a 
motion with his head, but said nothing. Again the District Attorney 
asked the question, and again the prisoner made no sign. He looked 
at Mr. Penney, giving him a simple stare. 

"Czolgosz, you have been indicted for murder in the first degree. 
Do you want counsel to defend you ?" The accused made no more 
sign than if he was deaf to the District Attorney's voice. "Czolgosz, 
look at me and answer," Mr. Penney insisted. But it was as if 
spoken to a wooden image. 

Mr. Penney then said to the Court that as Czolgosz declined to 
answer he would suggest that counsel be assigned to defend the man, 
and to ascertain what he had better do on the plea to the indictment 
before arraignment. Judge Emery then asked the prisoner if he 
had counsel, but elicited no further reply than before. It had been 
generally understood by the bar of Buffalo, who were watching the 
proceedings with deepest interest, that Czolgosz would not employ 
any counsel of eminence, and if he selected an attorney to make his 
defence, or one should volunteer for that service, the trial of the 
accused upon a charge of such magnitude might develop into a mere 
pettifogging attempt to clear him upon some technicality or at most 
to make a display for the attorney's benefit. 

The Bar Association of Erie County had considered this possi- 
bility and through its president, Adelbert Moot, had suggested to 
Judge Emery that it was of the utmost importance that the counsel 
assigned for the defence of Czolgosz, if it should become his duty 
to assign such counsel, should be men of such experience and of 
such a high sense of their professional obligations, that the highest 
traditions of the profession should be upheld and that the trial should 
be dignified, just and impartial. It was further suggested that Hon. 
Loran L. Lewis and Hon. Robert C. Titus, former justices of the 
Supreme Court of the State of New York, be requested to act. This 
suggestion was made without consultation with the judges named. 
No better names could have been mentioned, as each had been for 
many years in active practice, and for many years before their 
retirement from the bench, had been judges of the Supreme Court, 
the highest trial court in this State, and each had sat as an appellate 
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judge. Each was also in the full strength of vigorous intellect and 
knowledge of the law. 

When it was apparent to Judge Emery that the prisoner before 
him would make no answer and that he had no counsel, he said to 
him : "Czolgosz, you have appeared for arraignment in Court with- 
out counsel. The law makes it the duty of the Court to assign coun- 
sel for you. The Bar Association of our county has considered the 
matter and has suggested the names of certain men of high character 
for such assignment. The Court has seriously considered the ques- 
tion, and after such consideration has concluded to follow the sugges- 
tions made by the association. The Court, therefore, assigns the 
Hon. Loran L. Lewis and the Hon. Robert C. Titus as your counsel." 

The duty of appearing to defend the slayer of the President was 
naturally distasteful to the counsel assigned and they hesitated about 
accepting the appointment, but the duty they owed to the law, to the 
Court and to the accused was greater, and each of the distinguished 
counsel accepted the assignment, and faithfully and earnestly per- 
formed such services as the case required. 

The following day Czolgosz was again brought into the County 
Court before Judge Emery for arraignment. Judge Lewis, one of 
the counsel who had been assigned to defend him, was there. 
Czolgosz maintained the same stolid, indifferent manner which he 
had borne on the previous day, and refused to answer the questions 
that were put to him. The District Attorney said to him: "Leon 
Czolgosz, you have been indicted by the grand jury of this county 
for murder in the first degree ;" and then read the indictment to him. 
"How do you plead?" The prisoner made no reply. "Do you 
understand what I have read to you ?" was asked. "Do you under- 
stand that you are charged with the crime of murder in the first de- 
gree?" "You can say yes or no." He stood mute. 

Judge Lewis then addressing the Court, said that he had 
called upon the prisoner and had not been able to learn any wish 
upon his part as to the employment of counsel; that he appeared 
informally to enter a plea of not guilty for the defendant, the law 
requiring that such a plea should be entered under these circum- 
stances. He reserved the right, however, after consultation with 
Judge Titus, who was then out of town, if they concluded not to 
make an application for the assignment of other counsel, to withdraw 
the plea of not guilty and interpose, if thought advisable, another plea 
in the case in the way of a demurrer to the indictment. Reserving 
this right, Judge Lewis entered the plea of not guilty for the defend- 
ant. 
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The contrast between this procedure and that which prevailed 
under the ancient common law of England is most marked. Then 
the prisoner could not employ counsel and none could be assigned 
to him. Standing mute, i. e., if when arraigned for felony, the 
prisoner made no answer at all, or answered foreign to the purpose, 
it was equivalent to a conviction, and he received the same judgment 
and execution as if he had been duly tried and convicted by a jury. 
(4 Blackstone, p. 325; Stat. 12, Geo. III. c. 20). Fearful penalties 
were inflicted upon him who would not plead his innocence, in the 
shape of severe bodily punishment, until he confessed the crime 
charged, or pleaded not guilty. 

The judgment of penance for standing mute was as follows: 
"That the prisoner be remanded to the prison from whence he came, 
and put into a low dark chamber, and then laid on the bare floor, 
naked, unless when decency forbids. That there be placed upon his 
body as great a weight of iron as he could bear, and more ; that he 
have no sustenance save only on the first day, three morsels of the 
worst bread; and, on the second day, three draughts of standing 
water, that should be nearest to the prison door ; and in this situa- 
tion this should be alternately his daily dish, till he died, or (as 
anciently the judgment ran) till he answered." 

In the present case, as in all such cases in this era of humane 
treatment of suspected felons, every reasonable consideration was 
shown the prisoner. If he chose to stand mute and make no plea 
to the indictment, a plea of not guilty was entered in his behalf. 
Having no counsel and no means to employ them, and apparently 
wishing none, eminent lawyers were directed by the Court to defend 
him, — not gratuitously, but to be paid for their services out of the 
public treasury. Expert witnesses for his defence were subpoenaed 
and paid in the same way. It is the policy of the law that if he was 
innocent of the crime charged, the killing of the President wilfully, 
feloniously and from a deliberate and premeditated design, he should 
have the fullest opportunity to prove it to the satisfaction of the jury, 
and the expense of maintaining such defence would be borne by the 
people. Such is the magnanimity of our present administration of 
the law against indigent criminals. 

After the entry of a plea of not guilty by Judge Lewis in behalf 
of Czolgosz, the District Attorney said that he intended to move the 
transmission of the indictment to the Supreme Court, and to serve 
notice for the trial at the criminal term for the following Monday, 
September 23rd, which was the beginning of the terms of the various 
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parts of the Supreme Court. To this Judge Lewis said that he knew 
of no reason why the defendant would not be ready. 

The stolid demeanor of the prisoner in maintaining silence in 
court and refusing to answer the questions put to him, — his refusal 
to talk to his counsel, Judge Lewis, who had endeavored in the 
kindest manner to arouse in him some interest in his situation, and 
his refusal to say whether he was guilty or no, gave rise to the 
thought that he was possibly of distempered mind. But there 
seemed to be some method in his madness, for he conversed quite 
freely with the police officers who had him in charge, and rationally, 
too, so it was thought that he was shamming in court and when 
talked to by his counsel. Some eminent experts in diseases of the 
mind had examined him at the request of the District Attorney, and 
Judge Lewis asked the Court for an order, in case such a course was 
deemed advisable, for his examination by other experts in insanity, 
which order was duly allowed, — the District Attorney saying that 
he would grant counsel every favor that they desired in that way. 
The prisoner was then remanded to jail until Monday, September 
23rd, when his trial would be moved. Other experts in diseases 
of the mind examined the prisoner and the unanimous conclusion 
arrived at by them after such examination was that he was sane. 
When arrested and taken to police headquarters he talked freely and 
voluntarily with District Attorney Penney and others, especially with 
James L. Quackenbush, a young lawyer of Buffalo, who was a mem- 
ber of the committee of reception that day, who stood opposite the 
President, and was a witness to the shooting. Mr. Quackenbush 
gave valuable testimony at the trial. He went with Mr. Penney to 
police headquarters, where Czolgosz has been taken, and heard his 
conversation and talked quite freely with him. In reply to the Dis- 
trict Attorney, Czolgosz stated that he killed President McKinley 
because he believed it was his duty. He did not believe that one 
man should have so much service and another man should have none, 
and all the others regard it as a privilege to stand by and render 
services; that he understood the consequences and was willing to 
take his chances. He described in a conversation of about two 
hours, his early life, where he had lived, what he had worked at and 
what he had been doing just prior to the shooting. He illustrated 
with a handkerchief how he concealed the revolver in his hand and 
fired the shots. He had gone to Niagara Falls in the morning of 
that day, intending to kill the President there, but was not able to get 
near enough to him; he then returned to the exposition grounds, 
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intending to get near him there and shoot him. He arranged his 
revolver, covering it with his handkerchief in his right hand. He 
waited in the line until he was near the President and then fired. He 
said if he had not been seized and thrown to the ground he would 
have fired other shots. He stated that he had been thinking about 
killing the President for several days before that; that he had 
determined to kill the President at the first opportunity. He said 
he did not believe in governments; that he thought the President 
was a tyrant and should be removed ; that he had for several years 
been studying the doctrines of anarchy ; that he believed in no gov- 
ernment, no marriage relation, and that he had been influenced by 
the teachings of Emma Goldman. Outside of the court room, or 
when his counsel was not present, he would talk in a natural and easy 
way with the guards who had him in charge. He made but the 
slightest reference to his crime. Once his guard told him that the 
President was much better, and to this he replied "I am glad." 

On Monday, September 23rd, Czolgosz was brought into the 
criminal part of the Supreme Court which began its sitting that 
morning. The indictment had been transferred from the County 
Court in which it was found, to the Supreme Court. Some question 
was made as to the correctness of this procedure, inasmuch as the 
County Court could not try a man accused of a capital offense, and 
therefore, a grand jury of that court could not find a true bill against 
him. This point was not pressed, and it was conceded that the grand 
jury, being a jury of the county, might hear proofs and find an 
indictment and that indictment be tried in the Supreme Court for the 
county. 

At the opening of court, Mr. Justice Truman C. White, presiding 
over the criminal term, asked if the District Attorney had any busi- 
ness for the court. Mr. Penney said that he desired to arraign the 
prisoner, Leon F. Czolgosz. He turned to the prisoner who stood 
before him, and said, "You are indicted and charged with having 
committed the crime of murder in the first degree. It is alleged 
that you, on the 6th day of September of this year, unlawfully shot 
and killed William McKinley, contrary to law, — how do you plead ?" 
Czolgosz hesitated a moment and then in a low voice, scarcely audi- 
ble, said, "Guilty." Judge White asked what he had said. Mr. 
Penney replied, "He pleads guilty." "That plea cannot be accepted 
in this court," said Judge White. "The clerk will enter a plea of not 
guilty and we will proceed with the trial." The District Attorney 
then stated that the defendant had previously appeared in the County 
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Court and at that time Judge Emery had assigned as his counsel 
Judge Loran L. Lewis, Judge Robert C. Titus and his associate, Mr. 
Carlton E. Ladd, to attend to the case and ascertain the rights that 
this man had, and to put in such defence as they deemed best, and 
asked the judge to confirm that assignment. Judge Titus then said: 

"If the Court please, it has been thought best by my distinguished 
associate and myself, and my young friend, that something should 
be said, not in the way of apology, but as a reason why we are here 
in defense of this defendant. At the time we were assigned I was 
out of the city, and neither of my associates was consulted about 
the assignment. I at first declined absolutely to take part in the 
defense of the case, but subsequently, it was made to appear to Judge 
Lewis and myself that it was a duty which we owed alike to our pro- 
fession, to the public and to the Court, that we accept this assignment, 
unpleasant though the task is for us, and we, therefore, appear in 
accordance with that assignment to see that this defendant, if he is 
guilty, is convicted only by such evidence as the law of the land 
requires in a case of this character, and that in the trial of this case 
the forms of law shall be observed in every particular and that no 
act or no bit of evidence shall be introduced here upon the trial of 
this case and accepted against this defendant unless it is such as 
would be introduced and accepted upon the trial of the meanest 
criminal in the smallest case." 

Justice White immediately replied as follows: 

"It certainly accords with the views of this Court that gentlemen 
like yourselves should have been appointed by the County Court to 
defend this prisoner. It gives to the public and the Court and those 
engaged in the administration of the law absolute assurance that the 
prisoner will receive fair treatment during the progress of this trial, 
and that he will meet with such justice as the law demands in his 
behalf, as he is assured by the fundamental law of the land. The plea 
of guilty, which has been entertained by the prisoner, indicates, as 
the Court looks upon it, that he himself anticipates no escape from 
the penalty which the law prescribes. Of course, that plea cannot 
be accepted, and the progress of the trial should be the same in my 
judgment as though he himself had entered a plea of not guilty. I 
am sure you gentlemen will protect him to the same extent that you 
would if you were retained for a munificent compensation to do the 
duty which you are undertaking to do now. Some question has been 
raised, and discussed in the public print, at any rate, as to the juris- 
diction of the County Court to appoint you gentlemen. It is my 
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pleasure not only to confirm, but, if it should be deemed necessary, 
appoint and designate you gentlemen to the task which you have set 
out to perform." 

In this way the record was made complete, and the defendant's 
rights safe-guarded as if he had himself employed counsel to defend 
him. Twelve jurors were then called from the panel summoned to 
attend the term. The examination and acceptance of the jurors in 
this case is a worthy example to be followed. Too often many hours 
and sometimes days are consumed in an effort to secure jurymen who 
are unfamiliar with daily events and are generally defective in under- 
standing, in order that, through their ignorance or stupidity, a pris- 
oner may find escape from the consequences of his crime. 

A jury, satisfactory to both sides was secured in about two hours 
and a half. Each juror frankly stated on his examination that he 
had formed an opinion of the guilt or innocence of the accused, but 
that such opinion would yield to evidence and would not prevent his 
giving a true verdict upon the evidence introduced. 

After a brief statement of the facts to be proved to support the 
indictment, by Assistant District Attorney Frederick Haller, the 
examination of witnesses for the people was begun by Mr. Penney. 
The order of proof was well arranged and after showing the locus 
in quo, the testimony of the medical men attending the President 
was given, showing the nature of the wound; the operation per- 
formed; the subsequent treatment of the case and the death of the 
President as the result of the pistol shot. The cross-examination 
of the witnesses for the people by defendant's counsel was sharp and 
searching. It was in no sense perfunctory. Counsel endeavored 
to elicit all the facts in relation to the condition of the President's 
wound and its treatment. Much of the testimony was technical and 
abstruse ; but, when put into plain English, pointed to but one con- 
clusion, — that the President died from the effects of the pistol wound 
inflicted by the defendant. Other witnesses were sworn who saw 
Czolgosz fire the pistol that inflicted the fatal wound ; others testified 
to his admissions, made voluntary and not under compulsion, threats 
or inducements, that it was he who shot the President ; that he did it 
intentionally and had contemplated the deed for some time previous. 
Thus the case of the people was complete and the prosecution rested. 
The case was then in the hands of the counsel for the defense. 
Judge Lewis first asked Czolgosz if he would take the stand, but he 
refused, and he then stated to the court that the defendant had no 
witnesses that he would call, so that the testimony was closed at the 
close of the people's case. 
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Judge Lewis then addressed the jury. It was the first time in 
twenty years that the venerable judge had stood in the place of an 
advocate addressing a jury. His snow white hair, erect figure and 
calm, deliberate manner were most impressive. Everyone knew 
that the duty devolved upon him was most distasteful, yet he per- 
formed that duty most nobly and well. He spoke touchingly of the 
great calamity which had befallen the country, at the hands of his 
client. His eulogy of President McKinley was most fittingly spoken 
and in perfect harmony with his argument in favor of the acquittal 
of his assassin. There was no doubt, he admitted, of the killing of 
the President by Czolgosz. The question and only question to be 
discussed was whether the act of shooting was that of a sane man. 
If it was, then the defendant was guilty of murder and must suffer 
the penalty of the law. If he was insane then he should be acquitted 
of the charge of murder and confined in a lunatic asylum. He sub- 
mitted the question of the defendant's sanity to the jury in these 
words : 

"The law presumes that this man is innocent of the crime, and we 
start, in investigating this case, with the assumption that for some 
reason or other he is not responsible for the act which he performed 
on that day. That is one of the merciful provisions of the law of 
this civilized State, and it is a provision of law which you must con- 
sider and which you must permit to influence your minds until you 
are satisfied by the evidence in the case that that doubt has been 
removed. 

"Now, gentlemen, we have not been able to present any evidence 
upon our part. The defendant has even refused on almost every 
occasion to even talk with his counsel ; he has not aided us ; so that 
we have come here, under, as I said to you, the designation of the 
Court, to do what we can to determine this important question which 
is to be submitted to you. 

"All that I can say, to aid you, is that every human being — yes, 
nearly, certainly every human being — has a strong desire to live. 
Death is a spectre that we all dislike to meet, and here is this defend- 
ant, without having any animosity against our President, without any 
motive, so far as we can see — personal motive — we find him going 
into this building, in the presence of these hundreds of people, and 
committing an act which, if he was sane, must cause his death. 

"Now, could a man with a sane mind perform such an act? Of 
course, the rabble in the street would say, no matter whether he is 
insane or sane, he deserves to be killed at once ; but the law says, no; 
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the law says, consider all the circumstances and see whether the man 
was in his right mind or not. But one may say, 'Why, it is better 
that he should be convicted, as a terror to others. 9 That may be so 
in some regard, but, gentlemen of the jury, if it could be, if it can be, 
that you find this defendant was not responsible for the crime, for 
this act, you would aid in uplifting a great cloud off from the hearts 
and minds of the people of this country and of the world. If our 
beloved President had met with a railroad accident coming here to 
our city and had been killed, we should all regret very much, we 
should mourn over the loss of such a just man, but our grief would 
not begin to compare with the grief that we have now, that he should 
be stricken down by an assassin, if such were the case. That adds 
poignancy to our grief — it does in my case, to a very large extent. 
But if you could find that he met his fate by the act of an insane man, 
it would amount to the same as though he met it accidentally, by 
some accident, and passed away under such circumstances./' 

The point was most happily taken that if the assassination was by 
the hand of an irresponsible man it would afford great relief to the 
country and the world to know that it was not the result of a con- 
spiracy of evil disposed men, without respect for law or life or sta- 
tion, who in the future might, in their contempt for law, repeat the 
crime of September 6th, upon the life of the next President or some 
other ruler of a nation. 

Judge Titus simply said that Judge Lewis had so completely cov- 
ered the ground and had so fully anticipated his own thought that he 
would not attempt to add anything further. 

District Attorney Penney then briefly addressed the jury in 
behalf of the people. His argument was simple and to the point. 
It was that, the shooting being conceded, and no proof of insanity 
having been given, the law would presume the prisoner to be sane 
unless evidence was given of his insanity, — so that there was but one 
verdict possible. 

Judge White then gave his charge to the jury, with eminent fair- 
ness and a perceptible effort to allow no sensationalism, no considera- 
tion of the high character of the victim of the murderous attack, to 
affect the minds of the jury in their consideration of the case. 

The jury retired at ten minutes before four o'clock in the after- 
noon and returned to the court room to render their verdict at 
twenty-four minutes after four. 

While no one doubted that the jury could come to but one conclus- 
ion and that conclusion a verdict of guilty of murder in the first de- 
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gree, yet the most intense, though suppressed, excitement pervaded 
the entire audience. The few minutes that the jury were out seemed 
to be hours to many who were waiting for the verdict. At last the 
jury were announced and they filed into the court room, and the 
foreman delivered its verdict : "Guilty of murder in the first degree 
as charged in the indictment." 

The Court announced that the time of sentence would be fixed 
for the following Thursday at two o'clock in the afternoon. 

The announcement of the verdict of the jury seemed to have but 
little effect upon Czolgosz' demeanor. He was as stolid and as im- 
passive as ever. The verdict which thrilled all others seemed to 
produce no sensation in him, to whom it meant death. It has been 
said that one of the principles of Anarchists is to feel nothing if 
defeated in their plans : if death is their fate, to bear it like stoics ; 
to say nothing when called upon to plead in court, thus showing their 
contempt for law ; but when brought before the court for the sentence 
of death, then to speak from their hearts in defense of anarchy and 
in condemnation of government, law, order, religion, domestic ties 
and- all that good citizens hold dear and sacred as the foundations of 
civil and domestic happiness. But Czolgosz did not speak. It was 
thought on one or two occasions that he would deliver himself of 
some speech, but he always failed. In fact he could not : he was in- 
capable of any great thought: he possessed enough spite against 
those above him to do them injury, but, as his words to his guards 
showed, his ideas were of the narrowest range. 

The world may well dismiss Czolgosz as in no sense the exponent 
of, but rather a sporadic product of Socialism and Anarchy, and 
simply regard him as a soft creature, not deranged, but acting under 
an evil impulse, fully conscious of what he was doing and what the 
consequences would be. 

After the verdict was rendered, the prisoner was removed to 
prison to await his sentence. All that his able counsel could hon- 
orably do in his defense had been done. True, they might have 
delayed the trial for some months, on the plea that having just come 
into the case they required more time, and until the next term of 
Court, to prepare their defense. At the next term it would not be 
out of the usual order for a further continuance to be granted, put- 
ting the case over another term, and, upon one pretext or another, 
the trial of the case could be postponed for one or two years, and in 
case of an appeal to the Appellate Division, and from there to the 
Court of Appeals, three years might easily elapse before the final 
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trial, or disposition of the case. In that interval who can tell what 
might not happen to render the conviction of the prisoner impossible 
or of no salutary effect ? 

It is unquestionable that the speedy trial, conviction and 
execution of Czolgosz for the crime charged against him, will 
have a more potent effect and a more deterrent influence 
upon others of his class, — Anarchists, Socialists, — what you will, 
than whole libraries of theory for the suppression of Anarchy and 
Socialism. It is universally considered that the whole proceedings 
from the arrest of Czolgosz to his execution were conducted with the 
utmost dignity, order and decency. There was ample time to pre- 
pare for the trial on both sides, and yet but ten days elapsed between 
the death of the President at the hands of Czolgosz, and his convic- 
tion after two days' trial, — a record most unusual and remarkable, 
and reflecting great credit upon the Court, the District Attorney and 
the prisoner's counsel. On Thursday, September 26th, the con- 
demened man was brought before Judge White to receive his final 
sentence. He placed his hand upon the Bible and was sworn to make 
true answers to such questions as should be put to him. He stated 
that he was born at Detroit, Michigan, twenty-eight years ago, and 
had attended small common schools, the Catholic Church school 
some ; that he used to go to the Catholic Church. When asked by 
the clerk if he had any legal cause to show why sentence of the 
Court should not now be pronounced, he said he did not understand. 
District Attorney Penney then repeated the question to him, and he 
faintly muttered, "Yes." Judge White explained to him that what 
he had a right to say related explicitly to the subject in hand here at 
this time, and the legal causes which the law provides he might 
claim in exempting himself from having judgment pronounced at 
this time, were defined by statute. These were that he was insane; 
that he had good cause to offer either in arrest of the judgment 
about to be pronounced, or for a new trial. To this Czolgosz 
answered : "I have nothing to say about that." "Nothing to say ?" 
asked Judge White. Then his counsel, Judge Titus, asked him what 
he wanted to say. In a low tone he said : "My family, they had 
nothing to do with it. I was alone and had no one else. No one 
else but me." He spoke in a mumbling way, quite indistinct. His 
words were repeated to the Court by both Mr. Penney and Judge 
Titus. The Court asked Judge Titus if he had anything to say in 
behalf of the defendant at this time, to which he replied : "I have 
nothing to say within the definition your honor has read, as to what 
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we can say, but it seemed to me that in order that innocent people 
should not suffer by this defendant's crime; the Court should allow 
him to exculpate at least his father, brother and sisters." 

"Certainly, if that is the object of any statement that he will 
make," said Judge White. 

'That is what he tells us," said his counsel. 

Again Judge White directed Czolgosz to proceed with his state- 
ment. He said: "I would like to say this much, that the crime 
was committed by no one else but me. No one told me to do it and 
I never told anybody to do it." "Your father and mother had 
nothing to do with it?" asked Judge Titus. "No, sir. Not only 
my father and mother, but there hasn't anybody else had nothing to 
do with this. * * * They didn't know anything about it. I 
never told anything to nobody ; I never thought of that until a couple 
of days before I committed the crime." This was all the statement 
that Czolgosz made in court, which was literally wrung from him by 
the questions of Court, counsel and prosecuting officer. 

Judge White then imposed the sentence of the Court upon 
Czolgosz: "That, in the week beginning on October 28th, 1901, at 
the place, in the manner and by the means prescribed by law, you 
suffer the punishment of death." How that punishment is inflicted, 
has already been shown. 

This was the end of the trial of Leon F. Czolgosz, for the assassi- 
nation of the President of the United States. The prisoner's counsel 
realized that the trial had been fair, impartial and without reversible 
error. They made no motion for a new trial or in arrest of judg- 
ment. None of the legal devices for putting off the day of execution 
were resorted to, for, as good lawyers, they knew there was no 
proper ground for it, and as men of large common sense, they would 
not resort to a hopeless attempt, solely for the purpose of delay. 

The prisoner was soon removed to Auburn State Prison, where, 
on the morning of October 28th, 1901, he was placed in the electric 
chair, and died the death to which his wicked, wanton act condemned 
him. 

LeRoy Parker. 



Note. The bills of expense incurred by Erie County, in the trial and 
conviction of Czolgosz, were but 1 1799. so. The attorneys for the defence 
were paid £350.00 each ; the alienists wno examined the prisoner received 
$1 ,000.00, as follows: Dr. Carlos F. McDonald, J300.00; Dr. Allen McLane 
Hamilton, $100.00 ; Dr. Joseph Fowler, J200.00 ; Dr. Floyd S. Crego, J200.00 : 
Dr. James W. Putnam, £200.00. The other expenses were for guarding ana 
transporting the prisoner to Auburn State Prison for execution, and some inci- 
dentals. 
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LEGISLATION AND JUDICIAL DECISION. 

IN THEIR RELATIONS TO EACH OTHER AND TO THE LAW.* 



Mr. President, and Gentlemen of the Graduating Classes: 

After the British troops had sailed away from Boston, and while 
the war of the revolution was still going cm, John Adams and his 
compatriots, in framing the last paragraph of the declaration of 
rights in the constitution of Massachusetts, used these words : "In 
the government of this commonwealth, the legislative department 
shall never exercise the executive and judicial powers, or either cff 
them ; the executive shall never exercise the legislative and judicial 
powers, or either of them; the judicial shall never exercise the legis- 
lative and executive powers, or either of them ; to the end it may be 
a government of laws and not of men." 

This division of governmental powers into three classes is found 
also in the federal constitution, and was adopted generally by the 
American states. On this occasion we are concerned with only two 
of these three classes. I shall speak to-day of legislation and judi- 
cial decision, complements of each other in the realm of law — unlike 
in features, but yet twin sisters in the family of social regulation. 

In the infancy of law as a governing force in human society no 
such separation of the legislative from the judicial functions was 
possible. As an institution of government law has its origin and 
finds its support in the sovereign power. This is true alike when 
recognized authority resides in the sovereign people, and when it 
rests upon the will of an arbitrary monarch. 

At the dawn of civilization, when the king was all power- 
ful, he sat in his palace hall and settled disputes between 
his subjects as they stood before him face to face. He was 
both judge and legislator. In the beginning he decided cases without 
the aid of laws, sometimes according to his caprice, but oftener 
according to his sense of justice. His methods, compared with ours, 

•Address delivered at the Yale Law School on June 24th, 1901, to the grad- 
uating classes. 
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mark the distinction between a government of laws and a gov- 
ernment of men. He brought to his aid such customs and rules of 
morality as had begun to be recognized among his people, and by 
his application of them he gave them the sanction of positive 
law. Long before he assumed the work of direct legislation he was 
making decisions which were themselves a source of law. The mod- 
ern conception of a judge as an expounder and administrator of laws 
already promulgated, was contradicted by the method of the primitive 
judge who created the law which he professed to declare. Rules of 
practice grew up under these decisions, which furnished a basis for 
formal legislation. New mandates were added, and individual laws 
became a system. As time went on, wise and progressive rulers 
framed codes which grew with the growth of civilization. 

Such practices and methods show the origin and growth of Eng- 
lish law. In the centuries which immediately followed the abandon- 
ment by Rome of her English possessions no one would have pre- 
dicted that England would be the birthplace and home of a system 
of jurisprudence the most just and liberal that the world has ever 
seen. Her people were but little better than barbarians, and the domi- 
nation of their chieftains showed few of the rudiments of civil gov- 
ernment. But in later times, among the Saxon kings, there were 
lawgivers who prepared codes for the better government of their 
subjects. Ethelred, who began to reign A. D. 561, was the first of 
these, while Alfred, who came to the throne three centuries later, was 
the most celebrated. Nearly two centuries after the promulgation 
of Alfred's code a more elaborate system was prepared by Edward 
the Confessor. 

In these times the Supreme Court was held in the king's palace 
and the king sat in person. In later years he was attended by his 
barons, and still later, judges selected from the barons administered 
justice in the king's name. 

Under the early Saxon kings the Roman law was little known in 
England, and it had no direct influence in the administration of 
justice. But in the twelfth and thirteenth centuries there grew up 
a livelier interest in law as a science. Roman law, which for a long 
time had been an elaborate system, was taught in Italy and in some 
other continental countries, and was studied with enthusiasm by a 
few scholars. But in England it never was adopted in the secular 
courts. Pope Innocent IV, in the year 1254, is said to have issued 
this decree : "In France, England, Scotland, Wales and Hungary the 
imperial laws shall not be read, unless the kings of those countries 
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will have it otherwise. Causes of the laity are to be decided by cus- 
toms, not by imperial laws ; while for ecclesiastical causes the consti- 
tutions of the holy fathers will suffice." Whether such a decree was 
made or not, the Roman law prevailed in England only so far as it 
survived in ecclesiastical law, which kept control of questions of 
ecclesiastical status, controversies concerning lands given to the 
church by way of alms, the exaction of spiritual dues, and suits relat- 
ing to marriage, divorce, and legitimacy. Thus the domain of the 
old Roman law and of the later ecclesiastical law was closely hedged 
about and limited. 

All temporal lords and barons were bound to attend the king by 
their tenure. By the St. 14, Ed. Ill, the House of Lords was made 
a regular court for the decision of questions of law, and it has re- 
mained the court of last resort in England ever since. Under the 
statute "the Lords had the liberty of calling for the assistance of the 
judges whenever they found it needful to consult with them on 
points of law." This provision is still in force. The parliament 
met for the redress of grievances, the furnishing of supplies for the 
king, and the making of laws. In the early years of its existence 
legislation was its least important function. The king was for a 
long time the chief lawgiver. When the parliament acquired a voice 
in legislation, public acts began to be called statutes. An English 
statute, according to an old definition, is "anything decreed by the 
king's majesty, by and with the advice and consent of the Lords spir- 
itual and temporal and commons in parliament assembled." This 
implies authorship and original authority in the king alone. Al- 
though there is now little left of the substance of this kingly author- 
ity, the original form of enactment of English statutes, which puts 
the king in the first place, remains unchanged. 

English law in its origin and growth, as shown in this brief 
sketch, lacks many of the features of legislation and judicial decision 
in the twentieth century. Although it suggests interesting reflec- 
tions, I have presented this dim outline of it, not so much for the les- 
son which it teaches as for a background for the more important de- 
lineation of legislation and judicial decision under the American sys- 
tem. 

The division of civil government into three departments was not 
an original .conception of the framers of constitutions in America. 
It previously had been recognized by Montesquieu and other learned 
writers as one of the bulwarks of civil liberty. But our ancestors, 
after the separation of the colonies from Great Britain, first made it 
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a foundation on which to build an enduring system. This method 
secures to each department complete independence of the others in its 
separate work in its own field. It opens a wide door for legislation, 
and introduces the lawmaking representatives of the people to a realm 
where they can breathe an atmosphere of freedom and enjoy the sun- 
light of progress. 

Under our constitutions, legislators may well be astute to dis- 
cover defects in governmental machinery, and to supply the requi- 
sites for perfect work. They may exercise their constructive facul- 
ties in building new systems adapted to the complications of human 
society. So far as they see errors to be corrected or wrongs to be 
righted they should be reformers. The elements of growth in gov- 
ernmental organization which reside among the people are entrusted 
to them as the people's representatives. If not nearer to the source 
of power than members of the executive and judicial departments, 
they are at least the people's trusted spokesmen, who are expected 
correctly to formulate their conceptions of political progress. They 
constitute the constructive force in the government, as distinguished 
from the managing and regulating forces. These last must take the 
equipment of the state as they find it, while they may provide a new 
equipment suited to its needs. 

In devising and furnishing the machinery of the government they 
need to exercise a wise conservatism. Novelty may or may not be 
improvement. Change without improvement is always a detriment; 
for settled conditions and certainty in the management of public af- 
fairs are in themselves promoters of prosperity. With a boundless 
field open to legislators, the danger of too much legislation is ever 
present. There is a tendency to legislate too much in regard to 
trifles. Misconduct which might well be left to the reprehension of 
public opinion, and wrongs which are sufficiently redressed by civil 
remedies, often are made subjects of penal statutes. Without the 
broad view that results from reflection and experience, the hardship 
of an exceptional case often leads to legislation in disregard of gen- 
eral conditions. On the other hand, the increase in population, the 
establishment of new industries and the close and complicated rela- 
tions into which men are brought in every walk of life, call for num- 
berless statutory regulations which formerly were unnecessary. A 
sparsely settled state, inhabited mostly by agriculturists, needs but 
few laws. A densely populated manufacturing and commercial 
country needs many more. 

The great advancement of the American people in the last hun- 
dred years along the lines of just and wise statutory regulation is 
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universally recognized. To say nothing of multitudinous laws on 
new subjects, the outgrowth of new conditions, there have been great 
reforms in many classes of existing laws. In England about a hun- 
dred years ago there were more than thirty distinct crimes punishable 
by death. But the rigor of the penal code has been so softened that in 
the mother country and in most of the American states murder and 
treason are the only crimes that subject the perpetrator to capital 
punishment. A century ago our jails were full of poor prisoners whose 
bodies had been taken by their creditors because of the non-payment 
of their debts. But imprisonment for debt, except in cases of fraud, 
has long been abolished. In early times in criminal trials the accused 
was not allowed the aid of counsel. Now the rights of persons 
charged with crime are carefully protected. Formerly, in civil as 
well its in criminal trials, the lips of parties and of all other interested 
persons were sealed, and in the search for truth courts groped their 
way in darkness, without the aid of statements from those who best 
knew the facts. Now all may testify, subject to the application of 
proper tests of veracity. Under laws then generally approved, our 
grandmothers lost their property as well as their independence when 
they bowed their heads to receive the matrimonial yoke. To the 
bride of to-day the law secures, not only the ancient privileges of 
married women, but many new rights, including the right to control 
her own property and earnings. Humanitarians and students of 
political and social science have given free expression to their views 
in our law-making assemblies, and their well directed efforts have not 
been in vain. 

Nor have the courts been obstructive in interpreting and applying 
reformatory statutes. With all the conservatism that is necessary 
in adapting new laws to existing conditions and the customs of the 
people, the courts have gone forward hand in hand with the law-mak- 
ing power to create a system of jurisprudence that shall be worthy 
of a people of the highest intelligence. While statutes have been 
enacted for the simplification of procedure, the courts of their own 
motion have often disregarded precedents in non-essentials, and have 
sanctioned the omission of unnecessary verbiage, and have encour- 
aged the statement of facts without formality, in clear and simple 
terms. 

The field of the common law, so far as it is left undisturbed by 
statutes, is for the court alone. The distinctive feature of the com- 
mon law is that it is a growth, which has always adapted itself to 
new discoveries and changed conditions, and which is still capable 
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of boundless expansion and adaptation to meet the requirements of 
a changing world. All the progress in this field is the work of judic- 
ial decision, founded on careful deliberation aided by arguments of 
learned lawyers. 

I think I do not claim too much for judicial tribunals when I say 
that, in my judgment, the institutions of government in this country 
have not seriously suffered from any lack of faithful, laborious, intel- 
ligent service on the part of judges. I believe that the common law 
has been broadened and elaborated by decisions of the courts, which 
for the most part are wise and just. Statutes have been interpreted 
in a way to give effect to their meaning and spirit, and at the same 
time to make them conform to those established principles of juris- 
prudence which plainly were intended to be kept in force. A large 
and important part of judicial decision under our system is in the 
interpretation of statutes. Questions often arise in the application 
of statutory law to unforeseen circumstances, and a meaning must be 
given to language by construction, when the words as originally used 
meant something less in the minds of those who used them, because 
the new conditions were not then contemplated. Another class of 
questions arises under carelessly drawn statutes, where obscure or 
inconsistent provisions leave the meaning doubtful. 

It is obvious that in moulding new and imperfect and hastily 
drawn statutes into a system, the revisory work of the courts is hardly 
less important than the original constructive work of the legislatures. 

It is also manifest that in the construction of statutes questions 
of great delicacy arise which involve the relations of the judicial and 
legislative departments to each other. This is particularly true in 
dealing with constitutional questions, of which I shall speak here- 
after. Even in mere interpretation, when no constitutional question 
is involved, the court must determine whether one purpose or another 
purpose should be imputed to the legislature, must try to ascertain 
the meaning of language in reference to conditions which were not 
thought of, must give weight to important principles that are a part 
of the very tissue of the state, and must reach a result, even when the 
best result possible will be of necessity unsatisfactory. Is it strange 
that there are decisions which are sometimes called judicial legis- 
lation ? 

Proper judicial construction tends to give symmetry to independ- 
ent enactments which at first seem unfinished and incongruous. One 
of its effects is to bring harmony out of confusion and seeming con- 
flict. Without the aid of the courts there could not be a system of 
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jurisprudence. Without the aid of the courts and with the annual 
enactment of new laws no existing system of jurisprudence could 
long survive. With carefully selected legislators and learned judges 
we reasonably can expect the continuation of a changing and con- 
stantly improving body of laws, that will bring health and strength 
to the body politic. 

Neither legislators nor judges in their official action should disre- 
gard the rights and duties of the other class. It is the province of 
courts to discover and without bias to declare the legislative will in 
all its relations. It is the province of legislatures to enact laws in 
reference to constitutional limitations and the principles of jurispru- 
dence which have been established by the courts. It is the duty of 
each department to show respectful consideration for the other. 

The distinctive and most important features of legislation and 
judicial decision under the American system grow out of the adop- 
tion of our written constitutions. The construction of a frame of 
government for the United States of America and for each of the 
several states was a new departure. Existing monarchial systems 
furnished no precedent to guide the deliberations of our fathers in 
this supreme effort for the establishment of free institutions in an 
enduring form. The few experiments in self-government that had 
been tried in ancient and modern times were hardly valuable for 
study except as warnings. The mother country, whose systems of 
laws had been adopted here with modifications, was without a written 
constitution. Such guaranties of liberty as her people had were in the 
form of concessions from the king, like magna charta and the bill of 
rights. These were subject to change at any time by the enactment 
of a statute. The English system of laws and customs and preced- 
ents left power without restraint in the king and parliament. A new 
country, that knew no sovereign but the people, that tolerated no 
orders of nobility, and that was devising a method of government, 
must needs elaborate a scheme with a distribution of powers clearly 
defined in an instrument whose terms could everywhere be invoked 
for supreme and commanding authority. 

In making provision for the central government peculiar difficul- 
ties were encountered. Each of the states had it£ own organization 
which it maintained independently of all the others. Except for their 
common interest in establishing their independence, their attitude 
had been that of separate, individual, sovereign states. Their expe- 
rience during the war of the revolution, and afterwards under the 
articles of confederation, taught them that in other matters as well 
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as in conducting a war of defense their prosperity was dependent 
on forming a closer union. Out of the necessities of their situation, out 
of difference of opinion, out of fear and jealousy of one another, 
through anxious thought, profound study, and long deliberation, 
through conference and compromise, came the wonderful and con- 
summate bond of union and chart of our liberties, the constitution 
of the United States. 

For regulation of the internal affairs of the several states, state con- 
stitutions had previously been adopted, infused with the spirit of lib- 
erty, and adapted to the needs of the people who framed them. Those 
were days when patriots, who had fought and bled and endured for 
their country, had pondered well in the dark watches of the night 
the matters involved in the maintenance of free institutions. In 
every state there were keen minds sharpened by adversity. In every 
state there were students of history who had thought deeply on the 
problems of government, and who took counsel with one another and 
with their compatriots in neighboring states, that they might put in 
the best form the principles and methods by which they were to be 
governed. 

The federal constitution is itself a recognition of the need of 
& written instrument to be agreed upon by all of the states and to be 
of paramount binding force. According to its terms it is the supreme 
law of the land. It is supreme in its control of the nation in national 
affairs. It is supreme in its control of the states and of all their 
officers and instrumentalities so far as their action comes within its 
provisions. It is supreme in its control of the people of the states 
in their conduct to which its provisions relate. 

It creates a judicial department consisting of the supreme court 
and such inferior courts as Congress may ordain and establish. The 
judicial department is to decide all questions arising under the con- 
stitution and laws of the United States. The constitution pre- 
scribes and limits the powers of the United States and of the several 
states. It establishes the jurisdiction of Congress and sets bounds 
to its authority. A question in court as to the validity and effect 
of a law of Congress is a judicial question, which by the terms of the 
constitution is to be finally decided by the Supreme Court It fol- 
lows that on doubtful questions of constitutionality the laws of Con- 
gress depend for their validity on the decision of the Supreme Court 
of the United States. 

This fundamental principle under our organic law was not fully 
recognized or understood when the constitution was adopted. Cer- 
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tainly its importance and effect were not generally comprehended. 
That this was the meaning of the constitution as a result of giving 
its plain provisions their logical effect was decided by the Supreme 
Court in the case of Marbury v. Madison in the year 1803. The 
demonstration is given in a masterly opinion by Chief Justice 
Marshall, which settled the question for all coming generations. 

Previously the jurisdiction of the court to decide a question of 
this kind had been gravely doubted. Federalists had asserted and 
republicans had denied the existence of the power. Previously the 
principle had been declared in some of the state courts in reference 
to state constitutions. In November, 1782, in the case of Com. v. 
Paten, et al, in Virginia, the judges intimated in their opinions, 
although they did not decide, that a court has power to declare a 
statute void if it is repugnant to the constitution of the state. 
There is evidence that at some time prior to the year 1785 Chief 
Justice Brearly of New Jersey decided that an act of the legislature 
providing for trials by juries consisting of six men was unconstitu- 
tional and void. In 1786 the case of Trevett v. Weeden came before 
the Supreme Court of Rhode Island under an act of assembly pre- 
scribing punishment, on summary conviction without a trial by jury, 
for any one who should refuse to receive as specie the bills of any 
bank chartered by the state. The court held the act void because 
a trial by jury was expressly given under the colonial charter which 
then constituted the constitution of the state. The legislature pun- 
ished the judges by refusing to re-elect them at the end of the year, 
and others were chosen who enforced the statute. A similar decision 
under a different statute was made in the case of Bayard v. Single- 
ton by the Supreme Court of North Carolina in 1787. In 179a the 
Supreme Court of South Carolina held that an act passed in 1712 by 
the coloinal legislature was ipso facto void, as being in contravention 
of magna charta* Except as appears in these cases, never before in 
the history of the world had a court of law assumed to set aside a 
deliberate act of the legislative department of a government on the 
ground of illegality. 

In the early years of the nation it was thought by many that the 
Supreme Court of the United States would play an unimportant 
part in the growth and development of our federal system. Only 
very few cases were brought before the court John Jay, the first 
Chief Justice, after a short term of service, resigned his office to be- 
come Governor of New York, because he thought that at the head of 
this court he had little opportunity to render valuable service. John 



104 YALE LA W JOURNAL . 

Rutledge and Thomas Johnson, associate justices, had previously 
resigned, and Justice John Blair followed their example a year later. 
Other eminent men had declined offers of appointment to the bench 
of the Supreme Court because they preferred to use their powers in 
a more conspicuous arena. 

But on several occasions before the appointment of Chief Justice 
Marshall the court had asserted its independence in a dignified and 
impressive way, which showed that the powers of the court and of 
the general government were to be maintained, so far as the declara- 
tions and mandates of the judicial department could maintain them. 
When, in Marbury v. Madison, the great Chief Justice Marshall de- 
clared the supremacy of the judicial power in the interpretation of 
statutes, even so far as to justify setting aside a statute as unconsti- 
tutional if need be, judicial decision in the national capital assumed 
an importance which no one had foreseen. 

After the announcement of this decision the principle which it 
established was applied throughout the whole field of judicial juris- 
diction. The constitution of the United States, including the inter- 
pretation of it by the court of last resort in its application to every 
kind of question, then obtained universal recognition as the supreme 
law of the land. It matters not whether a constitutional question 
arises under an act of Congress or a statute of Maine or of California, 
the legislation is submitted to the same test by the same judicial 
tribunal. 

What would have been the effect of a constitution different in this 
particular, or of a different interpretation of the existing constitution, 
no one can tell. Without this check upon legislation we should be 
like a ship without rudder or anchor, subject to the vicissitudes of 
sunshine and storm. A written constitution with no authoritative 
tribunal to interpret it would be little better than a rope of sand. 
When men's passions are excited and their desires are strong their 
reason and judgment cannot be trusted to save them from hasty and 
erroneous action. Of the three departments of government the legis- 
lative is the most susceptible to transient influence and sudden excite- 
ment. For the protection of the people from their own impulsive 
movements, and for the preservation of safeguards then deliberately 
provided, our forefathers did well to establish a conservative tri- 
bunal, far removed from the outbursts of feeling which sometimes 
sweep like a tornado across the fields of human action. 

It is not alone in the security furnished against hasty and ill-con- 
sidered action that the wisdom of this constitutional provision ap- 
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pears. Its effect is hardly less salutary in the opportunity it affords 
for the development and growth of the constitution by interpretation, 
as advancing years bring new conditions. A constitution is or ought 
to be the organic law or framework of government, as distinguished 
from a code of statutory provisions. It is supposed to embody fun* 
damental principles rather than elaborate rules covering all kinds of 
questions. Like the common law, in its application to particular 
casts not expressly provided for, it is elastic in its structure, capable 
of contraction and expansion to preserve its substance and spirit when 
a narrow and literal interpretation of its words would be misleading. 
In considering constitutional questions arising out of unforeseen con- 
ditions, it should be remembered that the general purpose and object 
of the f ramers of the instrument are to be ascertained, rather than the 
specific things to which their language was directed. This principle 
of interpretation often has been applied by the Supreme Court when 
deciding questions under the constitution of the United States. As 
a result, that instrument, with the decisions that have made its mean- 
ing clear, has assumed full and well rounded proportions that give 
the nation strength and solidity which the naked framework of its 
original structure seemed neither to afford nor to promise. Step by 
step through the years the court proceeded, fixing limits and setting 
boundaries for the guidance, not only of the parties then before it, 
but also of future generations. Now it was a controversy involving 
the chartered rights of Dartmouth College as against the legislature 
of New Hampshire. Now it was the great case of Gibbons v. Ogden 
as to the validity of a license to run a steamboat on the Hudson river, 
involving the question whether Congress had exclusive authority to 
regulate commerce on all the navigable waters of the United States, 
their bays, rivers and harbors, without interference by state legisla- 
tion. Again it was the question whether a state could impose the 
requirement of a license upon one engaged in foreign commerce. 
In McCulloch v. The State of Maryland there was the double ques- 
tion whether the act incorporating the bank of the United States 
was constitutional, and whether the state could tax an agency of the 
general government. It was in the argument of this case that Wil- 
liam Pinckney exclaimed : "I have a deep and awful conviction that 
upon that judgment it will depend mainly whether the constitution 
under which we live and prosper is to be considered like its precursor, 
a mere phantom of political power to deceive and mock us — a 
pageant of mimic sovereignty, calculated to raise up hopes that it 
may leave them to perish — a frail and tottering edifice that can afford 
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no shelter from storm either foreign or domestic — a creature half 
made up, without heart or brain or nerve or muscle — without protect- 
ing power or redeeming energy, or whether it is to be viewed as a 
competent guardian of all that is dear to us as a nation/' 

The event contemplated by the last alternative of the great orator 
came to pass. The rights of the states were defined in a way that 
secured to them the management and control of their domestic affairs, 
and yet recognized the paramount authority of the national govern- 
ment within its prescribed domain. The rights of the United States 
were defined and her powers were established in a way that left no 
doubt in later years that under our law the secession of a state is 
rebellion against the nation. 

If the question were asked whether the present place of our coun- 
try among the nations is due more to salutary laws enacted in the 
halls of Congress than to wise and just decisions made by the 
Supreme Court of the United States, it would be hard to answer it 
Together the two branches of government have wrought, each in its 
own field, contributing the products of heart and brain to the com- 
mon weal. But the judicial power, which is the conservative power, 
is that on which we lean with a degree of confidence that a more 
ephemeral organization can hardly be expected to evoke. 

The importance of the federal judiciary in our system of govern- 
ment has profoundly impressed statesmen and students of political 
science. Said Daniel Webster : "No conviction is deeper in my mind 
than that the maintenance of the judicial power is essential to the very 
being of this government. The constitution without it would be no 
constitution — the government no government. I am deeply sensible, 
too, as I think every man must be whose eyes have been opened to 
what has passed around him for the last twenty years, that the judi- 
cial power is the protecting power of the government. Its position 
is upon the outer wall. From the very nature of things and the 
frame of the constitution it forms the point at which our different 
systems of government meet in collision when collision unhappily 
exists. By the absolute necessity of the case the members of the 
Supreme Court become judges of the extent of constitutional powers. 
They are, if I may so call them, the great arbitrators between con- 
tending sovereignties." Horace Binney said of our highest judicial 
tribunal : "It is the peaceful and venerable arbiter between the citi- 
zens in all questions touching the extent and sway of constitutional 
power. It is the great moral substitute for force in controversies 
between the people, the states, and the Union." De Tocqueville de- 
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dares that "A more imposing judicial power was never constituted 
by any people ;" while Lord Brougham does not hesitate to say that, 
"The power of the judiciary to prevent either the state legislatures or 
Congress from overstepping the limits of the constitution is the very 
greatest refinement in social policy to which any state of circum- 
stances has ever given rise, or to which any age has ever given birth." 
The power and duty of the Supreme Court of the United States 
to pass upon the validity of acts of Congress under the constitution 
of the United States has its counterpart in the similar power and duty 
of the state courts to pass upon local legislation in their respective 
states. This jurisdiction is precisely the same in kind as that just 
considered, and its difference in importance is only that which exists 
between questions affecting internal affairs and local conditions and 
questions which concern the life of the nation. A great variety of 
questions arise under the constitutions of the states. Every year 
local statutes are subject to the scrutiny of the highest courts in the 
states in which they were enacted, for the purpose of determining 
their constitutionality. Largely through the decisions of the courts, 
each state has a reasonably harmonious system of general 
legislation. Partly because of the revisory power in the courts, 
legislators sometimes fail to give such consideration to constitutional 
questions as they ought to give. Often men have been heard to say 
when about to vote on a legislative bill, "I shall not trouble myself 
about its constitutionality ; if it is unconstitutional the court will say 
so." Partly because of this seeming indifference on the part of some 
legislators, there have been indications lately of a tendency on the 
part of some courts in considering constitutional questions to give 
less weight to the action of the legislative department than fairly 
belongs to it. The true rule is that there is every reasonable pre- 
sumption in favor of the constitutionality of the action of a co-ordi- 
nate branch of the government. It is to be presumed that the mak- 
ers of law intend to be as regardful of their constitutional obliga- 
tions as the interpreters of law. They must be supposed to have 
given intelligent consideration to the relation of every one of their 
enactments to the constitution from which it derives its authority. 
A court therefore will not lightly set aside an expression of the legis- 
lative will, but will try in every reasonable way so to interpret it as to 
bring it within the true meaning and spirit of the constitution. In 
this respect each of the two departments owes the same duty, first to 
be constantly mindful of the terms of the constitution which controls 
it, and secondly, to be mindful of the fact that the other department 
acts with like authority and under like control in its own field. 
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In this connection we may notice in passing a provision of the 
constitution of Massachusetts, which is like provisions in a few of the 
other states, under which each branch of the legislature, as well as 
the Governor and Council, has "authority to require the opinions of 
the justices of the Supreme Judicial Court upon important questions 
of law and upon solemn occasions/' This is somewhat analagous 
to the English statute under which the House of Lords, in deciding 
cases as a court of law, may require the opinions of the judges on 
questions submitted to them. Every year in Massachusetts such 
questions are submitted to the justices, whose opinions are used as 
an aid in legislative and executive proceedings. Such opinions, being 
given by the justices as individuals without arguments of counsel, 
are not judgments of the court, and so are not binding as precedents 
in judicial proceedings. But practically they have the effect of law. 
By obtaining these opinions in advance, legislators are able to enact 
statutes which otherwise would be of doubtful authority, with an 
assurance of their validity, and are saved from the misfortune, as the 
people are saved from the uncertainty, that would otherwise attend 
the passage of other laws which might prove to be invalid. As these 
opinions can be given only in response to a voluntary requirement, 
as the right to require them has been exercised with reasonable dis- 
cretion, and as the justices have construed the right with some strict- 
ness and have declined to give opinions except on constitutional ques- 
tions or other matters of gravity, the working of this provision in 
Massachusetts has been generally satisfactory. 

A proposition to give the legislative and executive branches of 
the national government a like power to require the opinions of the 
justices of the Supreme Court of the United States was introduced 
by Charles Pinckney in the convention which framed the constitution 
of the United States, and was referred to the committee, but was 
not reported. 

We are about to enter on the second quarter of the second cen- 
tury since our fathers threw off the yoke of England and declared 
their independence. In the years that have passed since then we 
have travelled a long and devious way. When approaching very 
near to shoals and quicksands we have steered the ship of state into 
safe waters, and have gone on our course with favoring winds. For 
our system of laws, in reference to the relations of the people to the 
government, and in reference to their relations to one another, we 
well may claim the merit of great improvement over those of former 
times, and of a close approximation to perfection according to the 
standards that we now possess. 
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What the future has in store for us as a people I will not venture 
to predict. Certainly there will be constant need of such watchful- 
ness and effort as have sustained us in the past, in order that we may 
go forward and not backward in the untried future. Doubtless the 
years will bring problems that will tax the ability and patriotism of 
judges and legislators as they were taxed in the great crises of our 
national history. Just now our relations to our foreign possessions 
open a new chapter in our history. With our inborn love of liberty, 
and with the principles which lie at the foundation of our govern- 
ment, we have embarked on an unknown sea without chart or com- 
pass. I hope and believe that men will come forward strong enough 
and upright enough and unselfish enough and in sufficient numbers 
to uphold the national honor, by continuing legislation and judicial 
decision in harmony with the purpose of our fathers, and by thus 
maintaining a free and just government, as a beacon light and an 
example to lovers of civil liberty. 

In our domestic affairs great questions confront us, the solution 
of which will exercise the best thought of students and statesmen for 
years to come. The enormous aggregations of capital in all kinds of 
industrial enterprises, and the general combination of employees for 
self-protection and advancement mark a new era in the industrial 
and social life of the American people. These questions must be 
answered by the organized governing forces of society with statutes 
and ordinances made for the people by the people's representatives. 
So far as our legislatures and courts have yet gone these contending 
industrial forces are left to wear each other out by frequent conflicts. 
In reference to the share of the benefits which each class shall receive 
from enterprises conducted through their joint contributions, their 
interests are of necessity antagonistic. Often their struggles con- 
tinue until one party or the other is forced to yield by the necessity 
of self-preservation. I believe that time and justice and wisdom 
will combine to discover a better way for the settlement of these dis- 
putes. In times of great excitement organized industrial warfare, 
culminating in the use of physical force, might plunge the country 
into anarchy. There should be an orderly and peaceful method of 
adjusting such controversies, as there are methods provided by law 
for adjusting all other controversies concerning property. In New 
Zealand there is an elaborate system of compulsory arbitration, which 
has been in successful operation for more than six years, to the seem- 
ing satisfaction of all classes of people. During all this time New 
Zealand has been a country literally without strikes. Under our 
government there would be difficulties in the introduction of such a 
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system that did not exist there, and it is too early, with the rapidly 
evolving changes in industrial life in America, to determine how 
ultimately we best can deal with these perplexing problems. I 
firmly believe, however, that they will find their solution though 
legislation and judicial decision founded on the intelligence and in- 
tegrity of the American people. 

It is to you young gentlemen, and to such as you, that the public 
chiefly looks for guidance in maintaining and extending govern- 
mental authority in the years to come. The principal contributions 
to legislation must come through lawyers, without whose participa- 
tion no important statute can safely be enacted. The interpretation 
of statutes when questions arise under them, must be by lawyers on 
the bench or at the bar. Judicial decisions are not altogether the 
work of the judges who make them. Their first elements often are 
found in the work of lawyers who give weeks or months to thought 
and study on the questions involved, and who present in argument 
the fruits of their labors for the enlightenment of the courts. Each 
one of you who engages in the practice of your profession will have 
opportunities to make valuable contributions, great or small, to your 
country's jurisprudence. In the legislation of the state or nation, 
or of the smaller local branches of government with which you will 
be connected, you can render aid and give direction more effectively 
than those who have not learning in the law. 

In the decision of questions before the courts, whether in high or 
in humble station, you can make your voice heard and your opinion 
potent. All the way from the effort of the young lawyer sitting in 
his office and giving his best thought to the study of a doubtful 
question to be tried in an inferior court, to the decision of the same 
question in the court of last resort, the effect of his study is seen and 
felt. It gives shape to the argument from whose convincing force 
may come the conclusion of the magistrate who hears it. The ex- 
pression of opinion by the magistrate and the form which the case 
then takes in turn give force to his view when it comes before the 
higher court. 

Think not that any legitimate work which you undertake in your 
profession is too insignificant to engage your highest powers. Its 
influence and effect upon yourself and others may extend far beyond 
anything within your contemplation. While occupied with the legis- 
lation and judicial decisions of the past, you may be laying founda- 
tions for an edifice, to be erected in the future, grander and more 
beautiful than any that has preceded it. 

Marcus P. Knowlton. 
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COMMENT. 

LIABILITY OF DISSOLVED CORPORATIONS. 

At common law upon the dissolution of a corporation its real 
property reverts to the donors and its personal property escheats to 
the sovereign, while all debts owing to or by it are extinguished. 
This rule of law had its origin at a time when the only corporations 
were ecclesiastical and municipal. Morawetz Priv. Corp., Sec. 1032. 
It was founded on sound principles, for these corporations had no 
stockholders and few, if any, creditors and were created and em- 
powered to hold property to accomplish certain ends. When they 
ceased to be able to exercise the functions for which they were 
created, it was proper that the property held by them should revert to 
the source from whence it came. 

The great mass of corporations to-day, however, are business 
corporations, differing essentially from the ecclesiastical and munic- 
ipal corporations of old England. They are organized for the 
benefit of their stockholders. The property which they possess is 



112 YALE LA W JOURNAL. 

accumulated from the funds paid in by the stockholders, the corpo- 
ration itself holding the property merely as trustee. Therefore, 
when the corporation is dissolved and the purposes of the trust fail, 
it would seem that the property should revert to the stockholders, 
as the original donors. 

The business corporation, however, must from its nature, have 
many creditors and, since the corporation, considered apart from its 
stockholders, is a mere fiction, the liabilities of the corporation are 
in reality the liabilities of the stockholders. Morawetz Priv. Corp., 
Sec. 1034. Hence, if the stockholders are to derive the benefits, 
upon a dissolution they should be forced to recognize the rights of 
the creditors. 

Obviously, therefore, the rule of the common law is arbitrary 
and unjust when applied to the business corporation. 

The harshness of this rule was early observed by the Chancery 
Courts, which were quick to afford relief by treating the assets of the 
dissolved corporation as a trust fund belonging to the stockholders, 
subject to the rights of creditors. Curran v. State of Arkansas, 15 
How. 304. In this, as well as in many other reforms, the legislatures 
have followed the Chancery Courts and made statutory provisions 
for the protection of both stockholders and creditors upon dissolution 
of corporations. Morawetz Priv. Corp., Sec. 1037. 

But, while the law governing the rights of creditors whose claims 
are based upon contractual relations with the corporation has been 
firmly established, there still exists very great uncertainty, due from 
the lack of adjudicated cases, as to the rights of parties whose causes 
of action arise from the torts of the dissolved corporation. 

An important decision on this point has recently been rendered 
by the New York Court of Appeals in case of Shayne v. Evening 
Post Publishing Co., 61 N. E. 115. 

The facts, in brief, are these: The plaintiff brought an action 
to recover damages for alleged libels published in the defendant's 
newspaper. Before the trial the defendant corporation was dissolved 
and the action abated. The plaintiff moved the court for an order 
reviving the action against the directors of the defunct corpor- 
ation and the motion was granted. The Supreme Court in its 
appellate division, however, reached the conclusion that the death of 
the corporation operated to destroy the cause of action and reversed 
the order. The Court of Appeals overruled the Appellate Division 
and sustained the order issued by the trial justice to receive the 
action. 
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The opinion is based on three grounds: The Court first points 
out that, since there are no decisions bearing directly upon the ques- 
tion it is free to discuss the case upon its merits and proceeds to do 
so. The dangers of a contrary doctrine are clearly set forth, not 
the least of which is the opportunity that would be afforded to stock- 
holders to avoid all liability by dissolving the corporation and im- 
mediately reorganizing. It is also lucidly shown that the doctrine 
of the Court is not burdensome to the stockholders, inasmuch as no 
property is thereby subjected to the satisfaction of the plaintiff's 
claim that was not so subject before dissolution. 

The second ground involves the interpretation of the statutory 
laws of New York and is therefore not of general interest. 

But the third ground, namely, that the rule "Actio personalis 
moritur cum persona" should not be applied to corporations, raises 
a very interesting question. 

The defendant contended that this common law maxim had been 
recognized by the courts of this country and was in force except 
when annulled by legislative enactment ;. that the statutes authorizing 
the continuance of certain actions against the administrators and 
executors of deceased wrong doers expressly excludes actions for 
libel ; that, hence, by a process of analogical reasoning the common 
law rule might be extended to include artificial "persons," and thus ex- 
tinguish actions for libel against dissolved corporations. This theory 
of the defendant was adopted by the Appellate Division. (56 App. 
Div. 426). 

The Court of Appeals, however, shows the fallacy of the analogy 
by pointing out the reason for the rule preventing suits against an 
executor for the wrongs of their testators, i. e., that as the executors 
have committed no wrong they should not be prosecuted for torts in 
actions which were originally designed for the punishment of the 
wrong doer. The Court further shows that on the other hand the 
remedy for torts committed by corporations is against the property 
of the corporation solely and that whether the judgment be obtained 
before dissolution or after it must be satisfied out of the assets of the 
corporations, and that hence such actions are more strongly anala- 
gous to suits against executors on causes of action arising ex con- 
tractu and should survive the death of the corporation. 

A review of the history of this common law maxim sustains the 
conclusions of the Court on this point. Its origin can be traced to that 
period of English common law when all causes of action were punish- 
able offenses and no distinction existed between crimes, torts and 
breaches of contract, save the manner and severity of their punish- 
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ment. Pollock and M ait land, History of English Law. At that 
time the theory of the law was not to repair the damage sustained by 
the injured party but to make the offender suffer for his wrong doing. 
It is true that fines were sometimes imposed, but upon default in the 
payment the offender was answerable in his person. 

That this maxim was applicable to such a system of remedial laws 
is obvious. ' 

But in the development of the common law, the idea was con- 
ceived to make reparation for private wrongs by awarding damages 
to the injured party. The division of causes of action into the great 
classes of crimes, torts and actions ex contractu followed. Breaches 
of contract obligations were compensated by money damages, the 
injured party looking not to the person but to the property of the 
party in default, and, as a consequence, actions arising from these 
breaches were held to survive the death of the party liable therefor. 
Thus, the reason for the maxim gradually disappeared and the maxim 
itself became inapplicable to actions ex contractu. Pollock and Mail- 
land, supra 

Torts, however, retained their quasi-criminal nature for a long 
time and it therefore became a fixed rule of the common law that 
such actions died with the wrong doer. Hubert's Case, 3 Coke Rep. 
11. 

But as the theory of money compensation for all wrongs to indi- 
viduals has become more and more firmly established in our system 
of jurisprudence, the law making bodies have from .time to time 
enacted statutes which authorize the continuance of certain actions 
of torts against the executors and administrators of the wrong doer, 
until at the present day the common law maxim has become entirely 
inoperative except as to civil actions for libel and slander and a few 
other like actions, which are still considered primitive in their nature. 
The question may well be raised, whether there is any good reason 
for excepting these actions, since the main purpose of suits brought 
to enforce them is to recover satisfaction of the property of the 
offender. 

However that may be with regard to individuals, there surely can 
be no reason for the application of this maxim to an artificial body, 
which cannot be subjected to punishment and against which but one 
remedy exists in favor of individuals regardless of how their cause of 
action arises, namely, an action to recover a judgment for damages 
to be satisfied out of the assets of the corporation. 



RECENT CASES. 115 



RECENT CASES. 

Appeal— Record— Judicial Cognizance.— Western A. R. Co. & Hyer, 
30 S. E. 447 (Ga.). — Held, That a statement in a brief of evidence, as to a 
proceeding in a lower court, that the plaintiff "introduced in evidence the mor- 
tality and annuity tables in the 70th Georgia Reports/' does not authorize an 
appellate court to take judicial cognizance of the contents of the tables pub- 
lished by the official reporter as an appendix to that volume. Simmons, C. J., 
and Lewis, J., dissenting. 

Under this ruling of the court the plaintiff in error loses his case because 
he failed to bring up in the record a copy of a set of tables whose contents 
the law presumes the court to know, and as to which, if it had forgotten them, 
it could have refreshed its memory by reference to them as published in its 
own reports. This was error, for by the weight of authority courts take judi- 
cial notice of the standard mortality and annuity tables without proof. See 
1 Greenl. Ev. (16th Ed.) 6; 17 Am. Enc. Law (2nd Ed.) 900. In declining to 
look beyond the record the court refuses to follow Ragland v. Barringer, 41 
Ga. 114, in which it was held that the court could take judicial notice of the 
contents of a proclamation issued by the governor of the state, although not 
set forth either in the brief of evidence or the bill of exceptions. 

Bills and Notes— -Waiver op Protest. — Werr v. Kohles et al., 71 N. Y. 
Supp. 713. — Plaintiff failed to protest at maturity a promissory note on which 
defendant was endorser. A month after maturity defendant paid plaintiffs 
husband interest due on note, saying that it was money he owed plaintiff. 
Held, in absence of proof that defendant knew of plaintiff's laches, the pay- 
ment and statement were insufficient to continue waiver of protest. Adams, 
P. J., and Spring, J., dissenting. 

While the law is well settled that to constitute a waiver of protest after 
maturity, knowledge by the endorser of the holder's laches is necessary, some 
uncertainty exists as to whether such knowledge can be inferred from the 
endorser's promises and attending circumstances, or whether it must be 
clearly proved. Kent in his Commentaries, Vol. Ill, page 113, says that 
"weight of authority is that this knowledge may be inferred as a fact from the 
promise under the attending circumstances, without requiring clear and affir- 
mative proof." Such is not the weight of authority to-day. The burden of 
proof is upon the plaintiff to show that defendant had knowledge of the laches 
and it must be made clear to appear. Trimble v. Thome, 8 Am. Dec. 302 and 
note; Tebbest v. Dowd, 23 Wend, 379; Crawford's "Negotiable Instruments 
Law" 180 and note. 

Chattel Mortgages— Property in Another State— Attachment— Pri- 
orities — Which Law Governs — Aultman & Taylor Machinery Co. v. 
Kennedy, 87 N. W- 435 (Iowa).— Appeal from district court. Affirmed. 
James Kennedy, a resident of North Dakota, on the 14th of March, 1898, exe- 
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cuted a chattel mortgage on certain personal property temporarily in Iowa, and 
certain other personal property in North Dakota, to the Red River National 
Bank, who is the intervener in this case. The mortgage was recorded in 
North Dakota, where the mortgagee resided. On August 4th, 1898, plaintiff 
attached the property located in Iowa. The evidence shows that plaintiff had 
actual notice of the chattel mortgage. The trial court awarded the property 
to the intervener. Held, notwithstanding that by the laws of North Dakota a 
mortgage is void as against creditors of the mortgagor, unless said mortgage 
is recorded in the place where the property is situated, the present case must 
be determined by the laws of the place where the property is situated, and by 
the laws of Iowa such mortgage is good when the creditor has actual notice 
of the same. 

The court argues that the rule that the lox loci contractus governs when 
personality is concerned, is correct as far as the parties to the mortgage are 
concerned; but as between the parties the mortgage good in North Dakota, 
and the statutory invalidity as to third parties when the goods are in a state 
where no such rule exists, is of no effect, since the law of the latter governs. 
Green v. Van Bus kirk, 7 Wal. 139. The laws of one state are recognized in 
another only by comity and are not compulsory. 

This rule, however, would seem to be open to some doubt. Watson v. 
Campbell, 38 N. Y. 153. 

Constitutional Law — Newspapers — Public Printing — Compensation 
— Van Harlingen v. Doyle, County Auditor, 66 Pac. 44 (Cal.). — The plain- 
tiff, a publisher of a newspaper of less than one year's existence, under a con- 
tract with the county auditor, printed certain tax lists. Held, that plaintiff 
might recover compensation, in spite of a County Government Act, providing 
that no printing should be procured of any person whose paper had not been 
established in the country for one year or more, such act being in violation of 
the provision of the State Constitution, Art. 1, Sec. 2, that "all laws of a 
general nature shall have a uniform operation." 

The above act plainly intended to exclude all newspapers not established 
in the county from any share in public or official advertising. Laws have gen- 
erally been held to have a uniform operation when they apply to all of a class, 
but how arbitrary such classes may be made is always a question of doubt 
and uncertainty. Smith v. Judge of Twelfth District, 17 Cal. 556; Abeel v. 
Clark, 24 Pac. 383 ; Pasadena v. Stinson, 27 Pac. 604 ; Cooler's Const. Lim. 
pp. 389-397- In State v. Mayor of Hoboken, 38 N. J. L. no, a contrary view 
seems to be taken, the mayor being compelled, under the city charter, to des- 
ignate as official organs those newspapers which had been established a year 
or more. 

Corporation — Dissolution — Extinguishment of Liabilities — Action 
for Libel — Abatement and Revival — Shayne v. Evening Post Pub. Co., 
61 N. E. 115 (N. Y.). — The defendant was dissolved by the expiration of the 
time limited in its certificate of incorporation. An action for libel against it 
was thereby abated and an order was sought reviving it against the former 
directors of the defunct corporation. Held, that the action may be continued 
and revived against the former directors as trustees of the corporation for the 
benefit of the stockholders. See Comment. 
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Infants — Public Policy — Dangerous Employment — Injuries — Rights 
of Parent — Texas & P. Ry. Co. v. Putnam, 63 S. W. Rep. 910 (Texas). — 
A father consented to the employment of a minor son by a railroad company, 
and agreed never to trouble the company if the son was injured. Held, that 
the father could recover for injuries received by the son, resulting from the 
negligence of the company, and not contemplated by, or naturally arising out 
of the employment. 

The company cites Railroad Co. v. Redeker, 67 Tex. 190; Railroad Co. v. 
Carlton, 60 Tex. 307 ; and Railroad Co. v. Brick, 83 Tex. 526, etc., but these 
cases go no further than to hold that consent of the father will prevent a re- 
covery for injury to a minor child where the ground of the recovery alleged 
consists alone in the fact that the minor had been employed in a dangerous 
employment. The court holds that a parent may consent to the assumption 
of the ordinary risks of the minor's employment, but to give effect to an agree- 
ment on the part of the parent, exempting the company from the consequences 
of negligence would be contrary to public policy. 

Landlord and Tenant — Breach of Lease — Election of Remedies. — 
McCready v. Lindenborn, 71 N. Y. Supp. 355. — Where in the terms of a lease 
the parties stipulated, in case of refusal of the tenant to occupy the premises 
and pay rent, as to what should be the remedy of the landlord, the measure 
of damages and how and when ascertained, it was Held, that the landlord need 
not follow the stipulations of the lease as to the remedy but could bring an 
action for breach of contract. 

A rather unusual situation in regard to election of remedies is presented 
in this case. For failure to perform an ordinary contract, the injured party 
may always elect whether he will sue upon the contract to enforce the cove- 
nants or treat the contract as broken and sue for damages. Railway Co. v. 
Richards, 152 111. 59; and the same principle applies to leases. Driggs v. 
D wight, 31 Am. Dec. 283. The court here extends the principle somewhat, 
holding that a right of election exists even where the terms of the lease spe- 
cifically provide for the remedy which shall follow the breach. The position 
of the dissenting judge would seem to be the correct view, that where par- 
ties make a contract they should be held to its terms and the remedy stipulated 
should be exclusive. Hall v. Gould, 13 N. Y. 127. 

Larceny — Evidence — Trailing by Bloodhound— State v. Moore, 39 S. E. 
626 (N. E.). — In a trial for larceny the prosecution introduced evidence of 
the conduct of a bloodhound to corroborate the testimony of an accomplice. 
Held, that such evidence was inadmissible. 

The exercise by animals of an instinctive power, not possessed by human 
beings, is a novel feature of evidence in our jurisprudence. It was rejected 
in this case, however, not upon the ground that the dog, being an animal of 
instinct and not possessed of reason, his conduct would not be a circumstance 
to be considered in connecting a person with an act, but upon the ground that 
the conduct in question did not in reality corroborate the testimony offered. 
The cases in which the conduct of a dog has been used as evidence are very 
rare. In Hodge v. State, 98 Ala. 10, it appears that tracks of a peculiar char- 
acter was found near a house in which murder was committed; that a dog 
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trained to follow human tracks was put upon them and that they were 
by him to the house of the defendant, who, when arrested, had on shoes that 
made tracks precisely like those traced by the dog. In that case the court 
held that the conduct of the dog was competent to go to the jury as a cir- 
cumstance tending to connect the defendant with the crime. See also, Pedigo 
v. Com., 44 S. W. 143. 

Law Governing Contract— Stipulation fob Exemption from Liability 
Per Negligence— Carriers of Passengers — Loss of Baggage— Validity of 
Limitation. — The New England, iio Fed. (Mass.), 415. — A provision in a 
steamship ticket, issued by an English company to a passenger in the United 
States from America to an English port, that the company would not be liable 
for loss or injury to baggage in excess of fifty dollars, and that all questions 
arising under the contract should be determined according to English law. 
Held, to be ineffectual to exempt the company from liability for the negligence 
of its servants in respect to such baggage, and, that the limtiation to fifty dol- 
lars was unreasonable and therefore invalid. 

In England such a provision relating to the liability of a common carrier 
is invalid, and inasmuch as the parties to the contract expressly stipulated the 
law by which it was to be governed the provision would have been good in so 
far as the question of intention enters into the case, but such provisions are 
held to be contrary to public policy in the United States and cannot stand. 
The case of The Oranmore (D. C.) 24 Fed. 932, affirmed in 92 Fed. 396, (but 
without any statement of reasons), disregarded this question of public policy 
and based a contrary decision wholly on the expressed intention of the contrac- 
tors. The authority of this case is clearly outweighted by the views of other 
inferior federal courts in The Kensington, 94 Fed. 885 ; The Energia (D. C.) 

56 Fed. 124; Lewisohn v. S. S. Co. (D. C), 56 Fed. 602; The Hugo (D. C) 

57 Fed. 403; The Tleumavis (D. C.) 56 Fed. 472. The Supreme Court has 
declined to pass directly on the question, but if there is any implied opinion 
one way or another it favors the view of the judge in this case. In Knott v. 
Worsted Botany Mills, 179 O. S. 69, a stipulation that the law of England 
should govern was held ineffective against the provisions of the Harter Act. 

A valuation agreed upon by both parties is in some cases taken as a reason 
for permitting the carrier to limit his liability. Graves v. Ry., 137 Mass. 33, 
34. But to be valid such limitation must be reasonable. The Majestic, 166 
O. S. 375, expresses a doubt as whether it was reasonable in the case of a first- 
cabin passenger crossing the Atlantic in a first-class steamer. A $100 limit 
is reasonable in the case of a passenger on a Fall River steamboat. The 
Priscilla (D. C.) 106 Fed. 739- 

Municipal Corporations — Defective Streets — Exemption from Liabil- 
ity— Constitutionality.— Mattson v. City of Astoria, 65 Pac. 1066 (Os.). — 
A city charter, vesting in the mayor and council the control of streets, but 
providing that neither the mayor nor any member of the council should be 
liable in damages for injuries arising from any defective street, is in violation 
of Art. 1, Sec. 10 of the State Constitution, which guarantees to every person 
a remedy by due course of law for any injury done him. 

It is settled that the legislature may exempt a city from liability for inju- 
ries caused by defective streets. O'Harra v. City of Portland, 3 Or. 525. Bat 
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unless otherwise provided by statute officers, to whom is delegated the duty 
of keeping the streets in repair, are liable in damage to those injured by their 
neglect. Bennett v. Whitney, 94 N. Y. 502; Amy v. Supervisors, 11 Wall. 136; 
Tearney v. Smith, 86 111. 391 ; Shear & R. Neg. (5th ed.) Sec. 313- 

Similar provisions are contained in the constitutions of many states, and 
are to the intent that courts must afford a remedy for every wrong that is recog- 
nized by the law of the land. Landis v. Campbell, 79 Mo. 433 ; Flanders v. 
Town of Merrimack, 48 Wis. 567 ; Fitspatrick v. Slocum, 89 N. Y. 358. 

Municipal Corporations— Granting of Franchise to a Water 
Company— Subsequent Reduction of Rates by Ordinance— Freeport 
Water Company v. City of Freeport. 21 Sup. Ct. 493.— Under a statutory 
provision the defendant had enacted an ordinance giving to the plaintiff com- 
pany the exclusive right to supply the City of Freeport with water for thirty 
years. The statute provided that " the rates to be charged shall be such as 
may be fixed by ordinance." The ordinance granting the charter fixed the 
rates, but subsequently the city passed another which substantially reduced 
them. Held, that such an ordinance did not violate the United States Consti- 
tution, as impairing the obligation of a contract. White, Brown, Brewer, and 
Peckham, J. J., dissenting. 

The above decision centered around the words'of the statute, " rates 

— fixed by ordinance," i. e.; whether they were to be construed to mean fixed by 
ordinance, once for all to endure during the whole period of thirty years ; or fixed 
by ordinance from time to time as might be deemed necessary. It is elementary 
that the power of a municipal corporation to grant exclusive privileges must be 
conferred by explicit terms. Detroit Citizens' Street R. Co. v. Detroit R. Co., 
171 U. S. 48. Following out this principle, the majority of the court maintained 
that if the power given to the municipalities of the state had been intended to 
have but one exercise, and, having exercised it, the municipalities were to be 
bound for thirty years, it would have been plainly so expressed in the statute. 



Municipal Corporations — Improvement Ordinance— Sunday Pub- 
lication— Dumars et al. v. City of Denver et al., 65 Pac. 580 (Colo.). — 
Where a city charter provided that no ordinance should take effect until pub- 
lished in some newspaper, heldihzt one publication, in a Sunday newspaper, 
of an ordinance authorizing the construction of a sewer, being in the nature 
of service of process, was of no effect and rendered void all the proceedings 
which followed it 

At common law no judgment could be rendered or process awarded by a 
court on Sunday. Swan v. Broome, $ Burrow 1595; /filler v. English, 4 
Strob. L. 486. Whether or not civil processes and summons may be issued on 
Sunday depends upon whether the particular state has adopted the statute 29 
Car. II c. 7. In Ohio, the statute 29 Car. II c. 7 is not in force, and hence the 
publication in a Sunday newspaper of an ordinance with respect to a street 
improvement, such ordinance being a civil process, is valid. Hastings v. 
City of Columbus, 42 Ohio St. 585. The present decision follows. Ormsby v. 
City of Louisville, 79 Ky. 197. See also Schwed v. Har twits, 23 Colo. 187 ; 
Scammon v. Chicago, 40 111. 296 : McLaughlin v. Wheeler, 50 N. W. 834. 



120 YALE LA W JOURNAL. 

Officers— Inspection op Vessels— Right to Salary— John 
Glavey, Supt., v. United States; 21 Sup. Ct. 891.— The plaintiff was a 
local inspector of vessels at New Orleans. At the time he entered upon his 
office his duties did not extend to vessels of a foreign nation. Subsequently, 
however, Congress passed an act making such vessels liable to inspection, and, 
to carry into effect its provisions, appointed officers, designated as special 
inspectors of foreign vessels, at a salary of two thousand dollars per annum. 
While still being retained as local inspector the plaintiff was appointed special 
inspector of foreign vessels in New Orleans, with the stipulation, however, that 
he should exercise the functions of this office without additional compensation. 
He served three years in his two-fold capacity, and then sued for his salary as 
foreign inspector. Held % that he could recover. Brewer, Brown, Peckham, 
and McKenna, J. J., dissenting. 

This case involves the interesting discussion of whether an appointee 
under a statute can be compelled to accept a less salary than the statute pre- 
scribes. From the cases it would seem that the mere acceptance and discharge 
of the duties of the office is not a waiver of the statutory provisions fixing the 
salary therefor. People ex rel Satterlee v. Board of Police, 75 N. Y. 38; 
United States v. Bostwick, 94 N. S. 53. In Miller v. United States, 103 Fed. 
Rep. 413, the court said, u any bargain whereby, in advance of his appointment 
to an office with a fixed salary, the appointee attempts to agree with the indi- 
viduals making the appointment that he will accept something less than the 
statutory sum, is contrary to public policy, and should not be tolerated by the 
courts. The reasoning of the dissenting judges does not appear. 

Stabbing — Indictment— Henderson v. State, 39 S. E. 446 (Ga.).— An 
alternative charge in an indictment that the accused cut and stabbed a named 
person with a knife " or some other like instrument," renders the accusation 
bad on special demurrer. Lewis, J., dissenting. 

In State v. Gilbert, 13 Vt. 647, it was held that an indictment describing a 
stolen horse as of a " bay or brown " color was not bad, the disjunctive being 
really synonymous with " to wit" And if that which follows the disjunctive 
can be properly construed to be merely descriptive of that which precedes it 
or if it can be considered mere surplusage, the alternative statement will not 
make the indictment fatally defective. State v. Hester, 48 Ark. 40 ; State v. 
Corrigan, 24 Conn. 286. Here it cannot be said that the alternative means the 
same thing as u knife," nor are the words explanatory, for they distinctly refer 
to some other 'instrument. And while in fact such words add little, yet no 
averment in an indictment can be rejected as surplusage which is descriptive 
either of the offense or of the manner in which it is committed. Hornsby v. 
State, 74 Ala. 56. 

Trade Name— Wrongful Use — Right of Descendants to 
Names— Abbreviation. Wyckoff v. Howe Scale Co., of 1886, 1 10 Fed. 
520. 

Defendant was engaged as sales agent of the Remington-Scholes Com- 
pany, and justified its use of the name u Remington-Scholes" under that com- 
pany. Plaintiffs acquired from the original manufacturers of the Remington 
typewriters the sole right to use the name " Remington" as a name for type- 
writers. Thereafter descendants of the original manufacturers, also named 
" Remington,' 1 became members of a corporation making typewriters under the 
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name of .Scholes, whereupon the name was changed to the " Remington- 
Scholes." Later the abbreviated form u Rem-Sho" was adopted. Held, that 
since ultimate purchasers of typewriters might be led to think that the addition 
of the name " Scholes" was a new style of the old machine coming from the 
same source, such use of the name " Remington" was an attempt to deceive 
the public, and unwarranted. No special right to use a family name which has 
become a trade-name accrues by virtue of the relation which the descendants 
bear to the original manufacturer of the same name, such descendants being 
entitled to no other than their natural rights to use their own names in the trans- 
action of their own business. The subsequent shortening of this name to 
" Rem-Sho" was not such a change of the term as would guard purchasers 
against the belief that these were not Remington machines. 

That the name u Remington-Scholes" was actually deceptive appears in 
the evidence of this case. In the case of Howe v. The Howe Machine Com. 
Pany, 50 Barb. 236, it was held, that where a certain A. B. Howe manufactured 
a machine for several years under the name of u Howe," his brother, Elias 
Howe, Jr., who was the inventor and who had given his brother license to use 
the patent, had no right to use his own surname in such a way as to deceive 
the public and deprive his brother of the notoriety and market which his 
machines had gained. So he was restrained, although he used the name in good 
faith. See also Crofut v. Day, 7 Bear, 184, where bad faith was evident. 

Telegrams— Negligence in Transmission— Conditions— Western 

Union Tel. Co. v. Waxelbaum, 39 S. E. 443 (Ga.).— A telegram written upon 

the printed form of the Postal Tel. Co. was given to the Western Union for 

transmission. Held, in an action against the Western Union for negligence in 
transmission, that the sender was bound by all reasonable conditions printed on 
the form used. 

Where the message is not written on the blanks provided by the company, 
and yet is received for transmission by the company's agent, the sender is in 
general not bound by the stipulations printed on the usual message blanks. 
rearsellv. Western Union Co.. 124 N. V. 2j6. This rule applies, although a 
regulation of the company forbids its employes to transmit messages unless 
they are written on the printed blanks. Beasly v. Western Union Co.,y) Fed. 
Rep. 181. But in this case the court declines to hold that the telegram in ques- 
tion was as to the Western Union Co. one not upon condition. For although it 
was in form a contract with an entirely different company, yet the delivery and 
acceptance of the message was in effect an adoption by the parties of the "blank 
contract made in the name of the other company, ana the parties were bound 
by its reasonable terms. 

Trustee— Interest on Funds.— Mathewson et al, v. Davis et au, 

61 N. £. 68, (III.).— The defendant received from a third party money to be 

paid, the plaintiff for certain lands on the perfecting of the title thereof. This 

money he deposited in his own name with money of his own, and for several 

years, the title to the land not having been perfected, drew checks against the 
deposit. Several times there was less money on his account than the amount 
of the trust fund Held, that he was not liable for interest upon it Magruder, 
J., dissenting. 

Where a trustee deposits trust funds in his own name and mingles them 
with his own funds, he is liable for interest Bispham on Eg. %id»\ Perry on 
Trusts, i468\ Utica Ins. Co. v. Lynch et al., u x Page 520. A distinction is 
sought to be drawn on the ground that at any time the defendant might have 
been called upon to pay over the money. He had the credit and use of the 
money for several years, with the profit necessarily resulting therefrom. This 
decision seems too great a softening of the strict rule that a trustee may not 
take profit from his position. 
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ALUMNI NOTES. 



The following Yale Law School graduates have been elected members of 
the Connecticut Constitutional Convention: Asa B. Woodward, '56; Wil- 
liam C. Case, '60; J. H. Webb, '77; Charles H. Northrop, '80; Dennis T. 
Walsh, '84, and Samuel J. Bryant, '95. 

'48. — The death of Ex-Governor Henry Baldwin Harrison of New Haven, 
Conn., occurred on Oct. 20, 1901. Mr. Harrison was elected to the State Senate 
in 1854, to the House of Representatives in 1865, 1873 and 1883. In 1883 he 
was Speaker of the House. In 1885 he was elected Governor of Connecticut 
and served for two years. From 1872 until 1877 he was a member of the Yale 
Corporation, and in 1885 received the degree of LL.D. from Yale. 

'63. — At the celebration of the one hundredth anniversary of the birth of 
President Woolsey, recently held in the rooms of the New Haven Colony His- 
torical Society, Judge Baldwin spoke on President Woolsey's connection with 
the law. 

'84. — Professor Edward V. Raynolds has returned from Freiburg, Ger- 
many. His address is 158 Whitney avenue, New Haven, Conn. 

'92. — Francis P. Brett has been elected town clerk of the city of Water- 
bury for a second term. 

'93. — George S. Walton is at present manager of the Stark County Tele- 
phone Co., Canton, Ohio. 

'97. — George Jay Gibson was a delegate to the Republican City Conven- 
tion at Salt Lake City, Oct. 14, 1001. 

'97. — The engagement of Miss Mary Catherine Vail, daughter of Mr. 
Henry Hobart Vail of New York City, to Roger Sherman Baldwin of the same 
city has been announced. 

'97. — John MacGregor, Jr., is practicing law with Henderson & Quail. 1015 
Garfield building, Geveland, Ohio. 

'97. — Benjamin I. Spock has opened an office for the general practice of 
law at 153 Church street, New Haven, Conn. 

'98. — The present address of Frederick W. Gaines is 1157 Prospect street, 
Cleveland, Ohio. 

'99. — Louis M. Sonncnberg has left the offices of Deyo, Duer & Bauerdorf 
and has opened an office at 43 Cedar street, New York, for the general practice 
of law. 
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'99. — Miss Helen Louise Sanford, daughter of Mr. and Mrs. C. P. San- 
ford, and Harrison Hewitt were married Oct. 2, 1901, at Miss Sanford's home, 
30 Dwight street, New Haven, Conn. 

1900. — Franldyn L. Hutton has returned from a trip through the Orient 
and will start in business at 35 New street, New York, with William E. Hut- 
ton & Co., members of the New York Stock Exchange. 

190a — A. Storrs Campbell of the Connecticut Bar has an office in the Sage- 
Allen building, Hartford, Conn. 

1 901. — Edward J. Conley has commenced the practice of law in Chicago 
with offices at 1601 Unity building. 

1 901. — Joseph H. Neece is in the law offices of Candor & Munson, Wil- 
liamsport, Pa. 

1 901. — John T. Smith is in the offices of Alexander & Green, 120 Broad- 
way, New York City. 

1901. — Wilfred C. Lane has entered the offices of John R. Smith and 
R. E. Storrs, corner Second and Mulberry streets, Macon, Ga., for the prac- 
tice of his profession. In connection with his regular practice he will give a 
course of lectures in Mercer University of that place. 

1901. — Harry A. Jones is in the law offices of Franklin P. lams, St. Nich- 
olas building, Pittsburg, Pa. 



BOOK REVIEWS. 

The Law of Contracts. Second Edition. By Edward Avery Harriman. 
Little, Brown & Co., Boston, 1901. 1 Vol., pp. 385. 

Aside from an increase in the amount of matter in the book, and the num- 
ber of citations made necessary by the recent important judicial decisions, and 
some re-arrangement of the order of the chapters, there is little change to be 
noted in the present edition. The author has had to make a few corrections in 
his specific statements of the law. 

The departures in this country from the principles of the common law as 
applied by the English courts are very carefully explained, with the reasons for 
such departures, thus giving an accurate description of the present state of 
American law in this respect. 

Among these departures from the common law which have received support 
in certain American jurisdictions, the author mentions the doctrine that accep- 
tance in addition to the delivery is necessary to give validity to a deed. This 
he declares is a striking instance of the modern tendency toward a unification 
of the theories of formal and simple contracts, which have been in the past en- 
tirely distinct 
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Another of the special American developments of the law explained in this 
book is substantial performance as a ground for recovery on a contract, some 
condition precedent of which remains unperformed. This doctrine has its 
origin in the equitable rule which permits a court of equity, if it takes juris- 
diction of the case, to decree specific performance, with compensation for the 
breach, in cases of contract broken, provided the breach does not go to the 
essence of the contract. Substantial performance in an action at law is an 
extension of this equitable doctrine to cases of which a court of equity would 
never have had jurisdiction. It has been most often applied in those states 
where the distinctions between law and equity have been largely obliterated. 

The exception to the common law rule that no one can enforce a contract 
who is not a party thereto, which is found in most of the states, is thoroughly 
discussed. The author explains that this doctrine has no foundation in prin- 
ciple, being a pure case of judicial legislation, which has been widely adopted 
throughout the United States. 

A very commendable feature of the book consists in duplicate references 
to the National Reporter System. In many cases, also, citation is given re- 
ferring to some collection of leading cases. Such a citation indicates the im- 
portance of the cases, showing, as it does, that the particular scholar whose 
collection of cases is cited has thought the case worthy of selection from the 
great mass of authority. 

As an index to a better comprehension of the great and ever increasing 
number of decisions on this branch of the law, this book is invaluable. Being 
clear, concise, condensed and yet comprehensive, it bids fair to be very widely 
used. It is well indexed. 

Federal Equity Procedure. ,By C. L x Bates, T. H. Flood & Co., Chicago. 
2 vols., pp. 1407. 
This work is a very complete and comprehensive treatise on the procedure 
in suits in equity in the circuit courts of the United States, including also 
appeal and appellate procedure. In addition there is an appendix which con- 
appeal and appelate procedure. In addition there is an appendix which con- 
tains the Constitution of the United States, the various judicary acts from 1789 
to 1891, the rules of the Supreme Court of the United States, and other rules 
of practice in equity, in admiralty, etc. The index is very complete and the 
references are given with much minuteness; the index applies as well to the 
appendix as the main work itself. Such a book should be of great value and 
assistance to the great body of lawyers, relieving them of an immense amount 
of personal research and investigation. The subject is first discussed from the 
historical point of view, being compared with the chancery procedure in Eng- 
land. After dealing with the parties to a suit and the court's territorial juris- 
diction, the author states fully the procedure both of the prosecution and the 
defense, from the preparation and filing of the original bill to the final decree. 
No phase of the subject seems to have been omitted, the work in its entirety 
being admirable. 

The Law of Sales of Personal Property. By Francis M. Burdick. Little, 
Brown & Co., Boston, 1901. pp. 260. 
The enormous additions which are being made to that kind of property which 
the law classifies as "personal" additions, not only in specific but in relative value, 
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give a corresponding increase to the importance of that branch of the law which 
deals especially with personal property. This book, therefore, treating, as it 
does, of the sale of personalty, takes up a most practical question for 
the law student, and it furthermore deals with it in a direct and practical way. 
While, as has been said, the subject is an important one, yet by wisely leaving 
out a discussion of such subjects as consideration, mutual assent, the capacity 
of parties, etc., which belong to the study of the general law of contracts and 
which a student, in taking up the sales should have already mastered, 
the author has made his book one really adapted for the student and not a 
treatise. But we think that one or two important subjects, as, for example, the 
specific performance of a contract relating to personal property, have not re- 
ceived the attention which they merit. While it is true that suits for the spe- 
cific performance of such contracts are in general not maintainable, yet the 
fact that a decree for specific performance will sometimes be granted is an 
important one and we think the tendency of the courts is to widen somewhat 
the privileges in that respect. Dock v. Dock, 180 Pa. 14; Gough v. Crane, 
3 Md. Ch. 119. Furthermore, the author passes entirely over the fact that 
where the contract concerning personal property amounts to a trust, the per- 
formance of such a duty will be specifically enforced, no matter what the nature 
of the particular property may be. Johnson v. Brooks, 93 N. Y. 337. Accom- 
panying the text book there is an admirable book of cases completely covering 
the subject in the order in which it is taken up in the text. 

Yale Bicentennial Calender— As a souvenir of Yale and its Bicenten- 
nial, the calendar appeals to the alumni and friends of Yale. It is an attractive 
grouping of photographs, pensketches and calendars, covering the fifteen months 
from October 20th, 1 901, to the end of 1902, and is arranged, designed and 
copyrighted by a graduate of the Yale Art School, Jessie Craig Harger of the 
Yale Literary Staff. The ornamental cover follows the Bicentennial color 
scheme. The calendars are on sale at Augur's, Judd's, Pease's, Tiernan's, and 
at the Co-op, and cost one dollar. 
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THE RIGHT OF SELF-DEFENCE. 



The right of self-defence is a God-given right, not dependent 
on, nor given, nor taken away by the ordinances or statutes of man. 
It has a much broader and higher application than to individuals. 
It is one of the highest, if not the highest, right known : "To be or 
not to be, that's the question." The right to exist, whether as a man, 
a corporation, or a nation, carries with it the right to defend that 
existence. It has always been recognized by international law as 
one of the highest, most far-reaching of national rights. No one 
will dispute that it exists as a national right. It is, however, some- 
times overlooked or given but slight consideration, when new national 
questions of the gravest importance suddenly arise and call for 
action. It is its application to some of the new and weighty ques- 
tions, which have recently arisen and are now arising in the life of 
this nation, that I propose briefly to call attention to. 

The right has as broad application to the life of a nation as to 
the life of an individual. The individual — himself being blameless 
— may exercise it whenever he has reasonable ground to believe, and 
does believe, that his life is imperilled, or great bodily harm im- 
pending. So may a nation in like manner and for a like cause 
exercise it Great bodily harm impends over a nation whenever 
any of its sovereign rights are being wantonly assailed. In the case 
of the individual and the nation the circumstances threatening such 
peril or grievous harm may be as varying and changeful as the 
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waves of the ocean, or the currents of the atmosphere. The individ- 
ual may invoke its aid to rescue wife, child, or other person under 
his protection, or his neighbor even, when assaulted in his presence. 
The nation also may use it in defence of itself, of its citizens, of its 
allies, and, under certain circumstances, of its national neighbors. 

It applies to a much greater variety of occasions in the national 
than in the individual life. In the national life it justifies the ere 
ation of armies and navies, with all the accompanying train of heavy 
burdens, the formation of treaties of offence and defence, holy and 
other alliances. It furnishes the only substantial ground for the 
Monroe Doctrine. That doctrine announced to the nations of 
Europe and of the world, that this nation would deem any interfer- 
ence by the nations of Europe in the national affairs on this continent, 
such as a combination to maintain a balance of power, or to uphold 
or establish a monarchical government, an unfriendly act to be re- 
sisted by this nation, because it considered that such act would nec- 
essarily tend to endanger its being or some of its sovereign rights, a 
clear claim of the right to act in self-defence under such circum- 
stances. The recent war with Spain was but another assertion of 
this right. The preamble of the joint resolution of Congress, 
approved April 20, 1898, as causes for the demand upon Spain at 
once to relinquish its authority and government of the island, counts 
upon the abhorrent conditions which had existed in the island for 
more than three years, shocking to the moral sense of the people of 
the United States, a disgrace to Christian civilization, culminating 
in the destruction of the Maine with 266 citizens of this nation, of 
its officers and crew. It is also well known that the abhorrent con- 
ditions created or allowed to exist there by Spain were very disturb- 
ing and threatening to the peace of the nation, and imposed heavy 
burdens and onerous duties. Because of the disclaimer to any dis- 
position or intention to exercise sovereignty, jurisdiction or control 
over the island except for its pacification, this has often been called 
a humanitarian war; but when the language of the preamble and 
the well-known surroundings are considered, it is evident that it was 
a war waged in assertion of the right of self-defence. The Monroe 
Doctrine and the war with Spain are rare, and somewhat exceptional, 
applications of the right of self-defence. They are evidently the 
exercise of that right by the United States to its fullest extent. 

No apparent reason exists why it should not exercise this right 
in determining the new and far-reaching questions which have come 
as the result of the war with Spain. One of its results was the 
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acquisition of Porto Rico and the Philippine Islands. It is needless 
to inquire whether the treaty by which they were acquired ought, or 
ought not, to have been made and ratified. It has been both made 
and ratified. The nation now has to deal with the new and import- 
ant questions which their acquisition has brought. Unlike the other 
territories with which the nation has had dealings, these islands 
are thickly inhabited by peoples having little knowledge of, and no 
experience in, government by the people, for the people. For more 
than 300 years they have exercised none of the rights of sovereignty. 
They are of many tribes, speaking many dialects, and, at best, of all 
degrees of civilization. They are generally believed to be incapable 
of self-government. By the ratification they became subjects of the 
United States. Did they, or the children thereafter bora to them, 
become citizens of the United States ? If so, by coming into and re- 
siding in one of the States — and if citizens or subjects even, they 
have the right to come — they can take part through the elective fran- 
chise in wielding the national sovereignty, and thereby may become 
an element of danger. If Congress should so judge, can it, in the 
exercise of the right of self-defence, fix their status accordingly? 
Or does the constitution bar Congress from using this right in deter- 
mining their status t The treaty leaves their status to be determined 
by Congress. In this respect it is unlike former treaties by which 
territory has been acquired. The answer to these questions must 
be determined by an examination of all the provisions of that instru- 
ment in the light of the facts and circumstances which attended the 
bringing of it into existence. 

I think it must be conceded that somewhere in our dual form of 
government, either in the nation or in the States, the right of self-de- 
fence exists to its fullest extent. It will hardly be contended other- 
wise. The thirteen original States were colonies of Great Britain. 
Great Britain and all nations always have exercised the right of self- 
defence in its fullest extent in governing outlying territories or 
dependencies, unless the status of their inhabitants had been deter- 
mined in the treaty by the ceding power. Great Britain established 
colonial governments in what are now the thirteen original States. 
These colonies, in the exercise of the right of self-defence, became 
united, formed an alliance offensive and defensive, and by the declara- 
tion of independence declared themselves to be "free and independent 
states, and to have full power to levy war, conclude peace, contract 
alliances, establish commerce, and to do all other acts and things 
which independent states may of right do." Of these acts and 
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things, one of the most essential and important is the exercise to its 
fullest extent of the right of self-defence. By Article One of the 
treaty of peace, "His Britannic Majesty acknowledges the said United 
States" — naming them — "to be free, sovereign and independent 
States ; that he treats with them as such, and for himself, his heirs 
and successors relinquishes all claims to the government, property 
and territorial rights of the same and every part thereof." There 
can be no question but that these thirteen independent, free, sover- 
eign States, by gaining their independence, acquired all the rights 
and powers possessed by other independent nations; among which 
is the right and power so to hold and treat any people coming under 
their sovereignty as fully to protect that sovereignty from loss or 
serious detriment. The sovereignty thus acquired was vested in the 
thirteen States specifically named, called in the treaty as one body, 
"the United States of America." This name they assumed in the 
Declaration of Independence, signed by the representatives of each 
State and ordered to be "proclaimed in each of the States, and at the 
head of the army." Before and at the time the constitution was 
adopted, "the United States of America" had the well-known, definite 
meaning of the States united. This fact should be kept in mind, 
when we read that instrument to ascertain what powers are thereby 
given to the nation created, and what are reserved to the separate 
States. 

It has been contended by eminent statesmen, while conceding that 
the original thirteen States had the full powers of sovereignty pos- 
sessed by other independent nations, that the power to deal with the 
inhabitants of territories or other dependencies like such other 
nations, was not conferred upon the United States, but was reserved 
to the several states, under Article X of the Amendments to the 
Constitution, reading, "The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people." They further 
contend that the term, United States, as used in the Constitution, 
includes the States and territories, or the entire broad domain over 
which the nation exercises sovereignty. Then they assert that Arti- 
cle XIV of the Amendments declares : "All persons born or natural- 
ized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside/ 9 
whatever may be their character or fitness ; that they have the right to 
come into any of the States in such numbers as they may choose, and 
there reside and take part in the exercise of the sovereignty of the 
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nation by the exercise of the elective franchise, which is the right of 
all male native-born citizens who have attained their majority, when 
residing in a State, unless they have in some way forfeited it. Some 
go so far as to contend that all Porto Ricans and Filipinos were 
made citizens of the United States by the ratification of the recent 
treaty with Spain, claiming that the Constitution, on the ratification 
of the treaty, became operative there of its own inherent force, 
unaided by action of Congress. But it is a more plausible claim 
that only the children, born in those islands after the ratification of 
the treaty, become citizens of the United States. If these contentions 
are valid, then the nation is barred from the exercise of the full 
right of self-defence against such citizens. However unfitted, how- 
ever dangerous, by coming into and residing in one of the States 
they can take part in the exercise of the sovereignty, and might 
become numerous enough to overturn the government and establish 
on its ruins one of another and very different character. Hence the 
possible, far-reaching consequences, if the nation is barred from 
exercising this right 

Of the contention that the Constitution becomes operative in the 
territories of its own inherent force, without the aid of an Act of 
Congress, but little need be said. By the legal profession it is 
generally admitted that the constitution and laws of a nation have 
no extra-territorial application and no self-executing power. The 
Constitution, made by the thirteen original States for the establish- 
ment of a common government over them, establishes three depart- 
ments of government, explains their powers, the powers given up 
to it, and the powers reserved to the States. It professes to be made 
for the protection of the rights of these States and their inhabitants, 
and for no other purpose. Through these States and such others 
as have been and shall be admitted to the United States of America, 
according to the provisions of the Constitution, every function of 
the sovereignty of the nation created, has been and is to be exercised. 
The inhabitants of the territories, though under its dominion, can not 
participate in the exercise of these functions. There is only one 
provision of it, the XHIth Amendment, in regard to slavery, which 
in terms is given operation outside the territorial limits of the States. 
The amendment reads : "Neither slavery, nor involuntary servitude, 
except as a punishment for crime whereof the party shall have been 
duly convicted, shall exist within the United States, or any place 
subject to their jurisdiction/ 1 This amendment limits the meaning 
of the term, United States, to that of the States united. This is sig- 
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nificant of the intention of its framers. If they had supposed that 
the Constitution with its rights, limitations, and immunities extended 
wherever the nation exercises its power, this last clause of the amend- 
ment would have been unnecessary. It is also significant, that in 
the Constitution and in the Amendments, with the exception of the 
last clause of the Xlllth Amendment, there is not a word nor clause 
that indicates that it was intended to have an operation of its own 
force outside the States, which adopted it. That it has no such 
force, unaided by a treaty or Act of Congress, is in accordance with 
the views of those who framed and adopted it, and with the action of 
Congress for over one hundred years, with a single exception. The 
inhabitants in the territories belonging to the States when they 
gained their independence, which were subsequently transferred to 
the national government by the Northwest Territorial Act and other 
territorial Acts, were given most of the rights, privileges and im- 
munities of the Constitution by special provisions in the territorial 
Acts. In these territories the Constitution, made by these States, 
creating the national government, would become operative of its 
own force, if in any. Yet the statesmen who framed the Constitu- 
tion, contemporaneously with the Northwest Territorial Act, did not 
so understand. The treaties by which Louisiana, the Floridas, 
New Mexico, and California were acquired, contained a provision 
incorporating their inhabitants in the Union of the United States, 
and providing that they should be "admitted as soon as possible, 
according to the principles of the Federal Constitution, to the enjoy- 
ment of all the rights, advantages and immunities of citizens of the 
United States." Yet all the Acts establishing territorial govern- 
ments in these cessions, which I have examined — and I have exam- 
ined most of them— contain a provision, either extending to their in- 
habitants all the rights, privileges and advantages granted and 
secured by the Northwest Territorial Act of 1787, or providing that 
the Constitution and all laws of the United States, which are not 
locally inapplicable, shall have the same force and effect within the 
territory as elsewhere within the United States. This uniform 
action of the statesmen of the nation can have reasonable explanation 
only on the hypothesis that they understood that the privileges of 
the Constitution did not extend to the inhabitants of such territories, 
except by an Act of Congress, even when their inhabitants had been 
incorporated into the Union by a treaty which was the law of the 
land. The Northwest Territorial Act and some of those treaties 
contain a provision that the territories shall also be admitted as 
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States. Such a provision was in the treaty by which New Mexico 
was acquired. She at once formed a constitution, unobjectionable in 
contents and form, elected a member of the House of Representatives 
and two Senators, and presented herself to Congress for admission as 
a State. Congress replied that New Mexico must wait its pleasure, 
and gave her a territorial government. This was in 1848, and the 
territory is still waiting the pleasure of Congress. Under govern- 
ments created by Congress for territory incorporated into the Union 
by the treaty of cession, and whose inhabitants were made citizens 
of the United States, none have been allowed to participate in admin- 
istering any of the functions of the national government. This priv- 
ilege has come to them only when admitted as States. Even citizens 
entitled to exercise the electoral franchise, on removing from a 
State to such territory, lose that right while residing in the terri- 
tory. The exception to this uniform action of the statesmen of this 
nation is the claim of some of the southern statesmen, notably John 
C. Calhoun, made about half a century after the government was 
organized, that the Constitution of its own inherent force entered 
the territories and carried the right to hold slaves there. This was 
earnestly contested by the statesmen of the northern non-slave-hold- 
ing States, and was one of the causes, if not the principal cause, 
which led to the Civil War, and was settled by that war adversely to 
the claim of the Southern statesmen. With this exception, histor- 
ically from the beginning of this government, the inhabitants of the 
territories have not been considered as protected by the provisions 
of the Constitution, or to have the right to participate in the exercise 
of the sovereign power created by it. Much more might be urged 
against this contention, but I forbear. I understand the recent decis- 
ion of the United States Supreme Court in the island cases denies 
the contention. It is noticeable that in all its dealings with territories 
the nation has exercised the right of self-defence. 

The other more plausible contention is equally groundless. A. 
careful reading of the Constitution makes it plain that "United 
States/' as therein used, means the States united and no more, 
whenever it has reference to the inhabitants and territory in which 
dwells the national power thereby created, or the persons to whom 
the rights, privileges, immunities and advantages therein specified 
are secured. When applied to the exercise of the power or sover- 
eignty of the nation, it may in a few cases include the territories 
and dependencies of the nation. I do not find these words therein 
used with any other meaning. With the exception named, they 
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evidently have the meaning of the States united, and no other. 

Notice the language of Section x of the XlVth Amendment : "All 

persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United States and of the State 

wherein they reside." It must be borne in mind that this and the 
XVth Amendment were brought into the Constitution at the close of 

the Civil War, during the reconstruction period, for the protection 
of the enfranchised slaves and their descendants, whose births were 
and would be in some one of the States united. United States as 
here used must mean the States United. Birth, to give citizenship, 
except when the parents are citizens, must occur in the United States. 
Thereupon, immediately, the child becomes a citizen of the United 
States, and of the State wherein it resides, that is, resides when born. 
Then Section 2 treats of the apportionment of Representatives, and 
the right to vote for officers of the United States or of a State, 
functions of government which must be exercised in one of the 
States. The other sections are of like import The Article can not 
reasonably be held to confer citizenship upon a child of parents not 
citizens born in a territory, or where the government exercises domin- 
ion only. Article X of the Amendments no more supports this con- 
tention, when read in the light of the other provisions of the Consti- 
tution, wherein the States confer power upon the general government 
and exclude themselves from its exercise. The war-making power 
is given wholly to Congress. It must declare war, and furnish the 
armies and navies with which to prosecute it. The treaty-making 
power is given wholly to the President by and with the advice and 
consent of the Senate. The States are expressly prohibited from 
exercising either of these powers. Congress alone has power to 
levy imposts and taxes for the support of the government, and to 
appropriate money out of the national treasury. The States have 
no such power. Territory can be acquired only by the exercise of 
one or more of these national powers, unless it be by discovery and 
occupation exercised by the national government. The powers nec- 
essary to acquire territory are not only expressly conferred upon the 
national government, but expressly prohibited to the States. The 
right to acquire territory implies and carries with it the right to 
govern such territories. The Constitution also expressly declares 
that "Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property be- 
longing to the United States." This is its only provision respecting 
territories. Territory here is classed with property belonging to the 
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United States and subject to be disposed of by Congress. Certainly 
i£ the character of the inhabitants of acquired territory is such as may 
reasonably prove detrimental to the government, if clothed with the 
rights and privileges of the citizens of the United States, it is a 
needful rule or regulation that they be not given the rights of citi- 
zens of the United States. From whatever point considered, it is 
clear that Congress is not barred from the exercise of the right of 
self-defence in reference to the inhabitants of acquired territory, if 
it shall reasonably judge their character is such that conferring the 
rights of citizenship may endanger the peace or safety of the repub- 
lic Another clear indication that the founders intended that Con- 
gress might exercise the right of self-defence to its fullest extent 
is found in the power given to establish a uniform rule of natural- 
ization. There is not a provision of the Constitution which, on any 
principle of interpretation known to me, can fairly be held to curtail 
the national government in the exercise of the God-given right of 
self-defence to its fullest extent. 

Congress has always carefully guarded the Acts conferring terri- 
torial government. Sometimes it has given the legislative 
power wholly to its appointees, and withheld it wholly from the in- 
habitants. Often it has given local legislative power to some extent 
to representatives elected by its inhabitants, but in such case it has 
carefully prescribed who of the inhabitants should exercise the elec- 
tive franchise. In all cases the laws enacted are subject to be 
repealed by Congress. The Governor, the Marshal, and the Chief 
Judge have always been appointed by the President. The ultimate 
control of the three departments, executive, legislative and judicial, 
has always been retained by the general government. This has 
been done when the territory was in training to become a State. 
Much more should it be done when there is no obligation and no 
expectation of giving it the right of statehood. 

The nation's relations to these island territories are such as call 
for the exercise of care and of this right of self-defence. The other 
territories were but sparsely peopled, if inhabited at all, and, with 
the exception of Alaska, were contiguous to some of the States. 
Their inhabitants were supplied largely from the States, and were 
acquainted, more or less, with our institutions and their workings. 
These are distant from the states, thickly inhabited with mixed 
races, speaking a language different from the English, having insti- 
tutions and customs very dissimilar from what prevail here. We are 
but slightly informed in regard to their character, customs and in- 
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stitutions. They know little, if anything, of ours. Prudence dic- 
tates that this nation should receive them heartily, but cautiously, 
keeping all the guards up against endangering our customs or insti- 
tutions, certainly until they have passed a considerable probationary 
period. 

In addition to the constitutional objections, those who criticise 
the action of Congress and the course pursued by the late President 
in regard to these island territories are strenuously insisting that 
that course antagonizes the spirit of our government, and that it is 
imperialistic They parade on all occasions that sentence from the 
Declaration of Independence : 'That to secure these rights" — life, 
liberty, and the pursuit of happiness — "governments are instituted 
among men, deriving their just powers from the consent of the gov- 
erned/' All concede this as a general principle, but it is only a 
brief, and very general, statement of it. To fully understand it, we 
should keep in mind the application which those, who framed the 
Declaration of Independence, made of it The Constitution, which 
brought into existence the national government, was never submitted 
to the people for their consent. It was discussed publicly, and 
adopted by a majority of the representatives of the people in each 
State. It became the paramount law of the land against the consent 
of the minority. These representatives were not chosen by more 
than about one-fourth of the people, and in some cases by a much less 
number. Women and minors had no voice in their selection, and 
were not either directly or indirectly asked to consent to it The 
generation of males who had attained majority were never asked but 
once to consent, through a majority of the representatives even. All 
the following generations gave no consent directly to the government 
thus established by the fathers. By acting under it and partaking 
of its benefits they directly consented. On the election of President 
Lincoln the Southern States dissented most earnestly, and waged a 
vigorous war for four years to maintain their dissent When 
brought back into the fold by the strong arm of the government, 
they were not asked to consent to remain, but government was exer- 
cised over them, whether willing or unwilling. Not all males who 
have attained majority are given the elective franchise. Limitations 
of various kinds upon granting the right to exist in different States, 
such as property rights and educational attainments. In short, "con- 
sent of the governed/ 9 as used in the Declaration of Independence! 
did not mean the consent of all the people, but of a majority of a few 
chosen representatives, selected by a majority of another chosen few, 



THE RIGHT OF SELF-DEFENCE. 



*37 



comparatively. The consent of the governed is obtained through 
a majority of a portion of the people, who have certain prescribed 
qualifications, not the same always in the different States. 

This consent is derived principally from the enjoyments of the 
benefits of the government The elective franchise, when touching 
the national government, must be exercised in one of the States. No 
person, having the right to exercise it in a State, has ever been 
allowed to exercise it in one of the territories, so far as relates to 
the national government. The course pursued by Congress and the 
late President in regard to the island dependencies has not violated 
the doctrine of the consent of the governed, as practiced by those 
who announced it. Neither is their course imperialistic. There 
can be no imperialism under our form of government, except in the 
voters. They control and give character to the action of the national 
government They choose the President once every four years, rep- 
resentatives to Congress once every two years, their representatives in 
the State Legislatures elect the Senators every six years. Congress 
only can declare war, and furnish armies and navies to carry it on, 
and can appropriate money to maintain them for not exceeding two 
years. The President, with the advice and consent of the Senate, 
makes treaties. Organized governments and institutions acquired 
by a treaty become paralyzed and inert in every function on the 
withdrawal of the sovereignty of the ceding power. The rights of 
property and of individuals are not changed. Offices and officers 
have no legal existence, except as they may be allowed to continue 
as a matter of necessity. If an insurrection arises in the ceded terri- 
tory, the President may use the army and navy for its suppression, 
even as he may, without the call of the Governor or of the Legis- 
lature of a State, when it affects national rights, like the interruption 
of inter-State commerce or the transmission of the mails. With no 
insurrection existing nor arising, the President is charged with the 
care of the ceded territory, as he is with the other property of the 
nation ; but, acting in his civil capacity, he can not originate offices, 
appoint officers, nor appropriate a dollar from the national treasury 
to pay for their services. The creation of offices, the power to 
appoint officers to fill them, and the appropriation of money from 
the national treasury to pay for the execution of the functions of 
various offices, is the province of Congress. Offices and officers are 
of little avail unless they have the treasury behind them, giving 
action and vigorous life. Appropriations from the treasury must 
originate in the House of Representatives, chosen every two years 
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by those of the people who are given the right to wield the elective 
franchise. The ballots cast by these make Presidents, make mem- 
bers of Congress, make representatives to the State Legislatures, 
who elect Senators. Hence the ballot is the only power that exists 
under our form of government which can ever become imperialistic. 
Ballots, therefore, being the fountain of all power in our form of 
government, the God-given right of self-defence demands that care- 
ful attention should be given in selecting those who are given the 
right to cast them. Being the primary source of all governmental 
power, those who wield it should be both intelligent and honest, 
— especially honest,— otherwise their unwise action may overturn 
this government "of the people, for the people, by the people." 

In these times how can these qualifications be secured in the 
voters of the nation ? In other words, how can the danger element, 
in the exercise of the right of self-defence, be eliminated from among 
those who wield the elective franchise? These are difficult practical 
questions, and, if not entirely new, are growing in importance in 
these hurrying, rushing times of millionaires and of corporations 
having immense moneyed capitals. One danger element among 
those who exercise the elective franchise, is the criminal class, 
another, those who are indifferent to its exercise, and an- 
other, those who prostitute it to the base purpose of buying and 
selling, directly or indirectly, its use for gain. To defend the nation 
against the dangers threatened from these sources, stringent and 
effective laws should be enacted. In enacting these laws it must 
be remembered that the elective franchise is a most important trust 
as well as a personal right — a far-reaching trust affecting the exist- 
ence of the nation, and all the rights, privileges and immunities 
secured through it. No one should enjoy the right who will not, 
faithfully, honestly discharge the trust. Laws should be enacted 
which not only confer the right but will secure a discharge of the 
high trust 

First, every person convicted of a crime punishable by impris- 
onment in the State prison or house of correction should be forever 
deprived of the right of suffrage by the constitution of the State. 
A statute making it a part of the penalty would be ineffective. It 
is well known that an appeal to the Legislature will always secure 
the passage of an act restoring the convict to his former rights and 
privileges. It is doubtful if such an appeal ever was or would be 
refused. Only a constitutional provision would accomplish the pur- 
pose. Such a provision would be a restraint upon the commission 

o 
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of crime. It would also discourage candidates from coming into the 
field who appeal to, and rely upon, the aid of the criminal class for 
election. Why, in this land, under the rule of law, should those 
who defy and disregard law participate in enacting it? The law 
should go further, and deprive of the exercise of this right for a 
longer or shorter time, dependent upon the nature of the offence, 
those who commit minor offences. Such laws would, in a measure, 
eliminate from the voters the criminally inclined, and remove, in 
part at least, this source of the danger element 

Secondly, the elective franchise imposes a duty, as well as con- 
fers a right No man should long enjoy the right who neglects 
to discharge the duty. Hence, there should be a law providing that 
voting for national, State and County officers, and for Town Rep- 
resentatives should" be by check-list, and if any person whose name 
is on the check-list neglects to vote for a specified time, for example, 
shall not be restored until five years or other specified period has 
elapsed, unless he can satisfy the board of civil authority that during 
the specified period he was unable to exercise the right by reason of 
sickness or of necessary absence from his home. Such a law would 
tend to enforce a discharge of this duty, and remove the claimed 
necessity for candidates to expend money to bring in voters, or to 
pay them for their time and expenses for coming in. All such pay- 
ments partake of the nature of mild bribes, and tend to cheapen and 
degrade the right 

Thirdly, doubtless the use of money in these days is the danger 

element most difficult successfully to encounter. Without doubt 

any person, who for money or other consideration will sell his vote, 

and any person who will purchase it, should by law lose the right 

to vote. Any man who holds such low and degrading views in 

regard to a right so important to the well-being of community and 

of the life and stability of the nation, is unfit to exercise the right, 

and in the exercise of the right of self-defence, it should be taken 
from him. In the administration of civil affairs, no one known to 

be a criminal, or to neglect to discharge the duties required, or to 
use his trust power to make personal gain, should be appointed to dis- 
charge the duties of an important trust 

It is also well known that immense moneyed corporations and 
millionaires have, and will expend hundreds of thousands of dollars 
to secure elections to very important offices. The expenditure may 
not be, and usually is not, made by the candidate. It is done through 
agents, attorneys, and political friends. The candidates will claim 
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that the expenditure, or so far as known to them, was for legitimate 
purposes. What are legitimate expenditures in support of one's can- 
didacy? The determination of this important question must not be 
left to the candidate. Purposes for which a person of a high, keen 
sense of propriety would call the use of money illegitimate, another 
person, less scrupulous, will call its use legitimate. Hence, the 
illegitimate purposes should be defined. Then, too, a candidate who 
intends only to use it for strictly legitimate purposes, and who has 
already made large expenditures, if he finds that further expenditures 
for more questionable or for illegitimate purposes are necessary to se- 
cure his election, will be sorely tempted to make them, rather than 
lose what he has already expended, and his election. Corporations, 
too, have no souls, and to carry, as the managers consider, very 
desirable ends, will expend large sums of money for very question- 
able purposes. When desiring the passage or the defeat of a par- 
ticular law, they have been known to expend large sums not only in 
employing an able attorney to appear before legislative committees, 
but also in retaining attorneys who are in the Legislature or who 
can influence legislators. They have been known to use money in 
much the same way to procure the election of some person who 
could aid in securing or defeating such legislation, or other measures, 
desired or undesired. 

To apply the law of self-defence so as to eliminate such and other 
equally objectionable practices, presents a more difficult question for 
solution. I know of no law which will reach and remove these 
sources of danger and purify the elective franchise, unless it be a 
Corrupt Practice Act, like the one in England, or of a kindred nature. 
At one time a shameful use of money and corrupt practices controlled 
nearly all elections to Parliament. These have been mostly elimi- 
nated by what is called the Corrupt Practice Act. As I understand, 
that Act defines what acts and practices are considered corrupt and 
against public policy, and provides that all elections shall be void 
to which one of the corupt acts has contributed, or into which it has 
entered. The Act proceeds upon the principle, familiar to the bar, 
that the person apparently elected, by claiming the election, ratifies 
the corrupt act, although it is not shown that the corrupt act was 
done at his request, or with his knowledge, nor if it be shown that he 
did not participate in its committal. It should provide that no can- 
didate shall directly or indirectly expend more than a specified sum 
in support of his candidacy, and that he shall file a sworn itemized 
statement of the sum expended and of the purposes for which it was 
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expended. His expenditures should be confined to his personal 
expenses and to contributions to the committees of his party. If he 
expends, or has to take advantage of, any expenditures outside these 
limits, his election shall be void. The committee of his political 
party may make expenditures in proclaiming and explaining its 
policy and principles, and combating those of the opposing party, 
but not in making a personal canvass of the voters in favor of a 
particular candidate. Such canvass should be deemed against public 
policy. Why should a candidate hire agents or attorneys to go 
through his district, canvassing the voters and trying to induce them 
to vote for him ? Are such votes given on his merits, or because of 
his money? What chance has the worthy, poor candidate in such a 
canvass? All expenditures for canvassing and working among 
secret organizations should be deemed corrupt. Open discussion alone 
is consistent with government by the people, for the people. All 
agreements between different candidates, by which they are mutually 
to help each other and influence their followers, each to vote for the 
other, should be deemed corrupt. The individual voters in such 
events are not left to their own inclinations and choice in casting 
their votes. Besides, such agreements foster the creation of political 
rings, led by machine bosses, for the control and distribution of all 
offices among a favored few. 

These are some of the acts and practices which I think should be 
deemed corrupt and against public policy, and against which the aid 
of the right of self-defence should be invoked. Other corrupt acts 
may occur to members of the bar. Is not the law, briefly outlined, 
demanded, to remove the elements of danger, and to elevate the elec- 
tive franchise in the estimation of the people? Can we expect less 
than the assassination of our beloved President by some illy-balanced, 
cracked-brain, selfish zealot, when he sees such practices and so 
much money used in elections, and knows that he is poor, and there- 
fore has no chance nor opportunity to secure a government position? 
Is there more than a step for such a one to take, in his one-sided reas- 
oning, to reach the conclusion that all rulers are oppressors, and all 
expenditure for the support of governments, unjust burdens, op- 
pressive to the poor? 

One other law seems to be required to curtail, if not take away, 
the power by which political rings and machine bosses have controlled 
elections and distributed the offices among a chosen few, regardless 
of the desire of a majority of the voters. The Australian ballot law, 
which practically precludes the voters from electing any but the 
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nominees of the ring and machine, furnishes the opportunity by 
which such combinations accomplish their purposes, so long as the 
nominations are made by delegates selected in caucuses ungoveraed 
by any statutory regulations. It is easy for the rings and machine 
bosses to pack the caucuses, and control the selection of the delegates 
who will be obedient to their wishes. Let the primary caucuses be 
surrounded by the same safeguards which are thrown around elec- 
tions, and the nominations be made by the voters in the primary cau- 
cuses. Under the present law, the nomination of candidates is often 
equivalent to their election. Yet no safeguards are placed around 
the making of nominations. With a law regulating nominations 
and requiring them to be made directly through the votes of electors 
cast in the primary caucuses, warned and controlled by a law similar 
to the one recently enacted in Minnesota, the elections will be directly 
in the control of the voters, and the danger arising from political 
rings and machine bosses will be eliminated, or greatly lessened. 

Jonathan Ross. 
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THE SOURCES, GROWTH AND DEVELOPMENT OF 

THE LAW MARITIME. 



1. 

An acquaintance with the history of any branch of the law is 
always valuable to the lawyer. To the admiralty lawyer a knowl- 
edge of the sources of the Law Maritime is of the utmost import- 
ance. Its present condition being the outgrowth of more than three 
thousand years of commercial intercourse among the nations 
engaged in the navigation of the seas, it is essential to a proper appre- 
ciation and understanding of its nature, scope and character at the 
present day that those who practice it should familiarize themselves 
with its history and be able to recall the various steps of its growth 
and progress. 

It has been, and is, a just cause of complaint that of late years 
there has existed a perplexing conflict of decision among our admir- 
alty courts upon several important questions. The criticism has been 
made that this conflict is in a measure to be attributed to the lack of 
familiarity on the part of some of our judges with the underlying 
principles of the law, which a knowledge of its older codes, rules and 
ordinances would have afforded. It is probably true that many of 
the unfortunate expressions to be found in our law reports would 
never have been employed if the persons (reporters, counsel and 
judges) who used them had been better acquainted with the law 
literature of the past. 

But we have only to call to mind the examples of Lord Mansfield 
and Judge Story to illustrate the advantages which an admiralty 
lawyer who has explored the sources of the law possesses. The evi- 
dent delight, not unmixed with reverence, with which those great 
expounders of the Lex Mercatoria and Law Maritime would, on 
occasion, turn to the fountains of the law is instructive and inspiring. 
In delivering judgment, with what satisfaction no doubt would Lord 
Mansfield, as in Luke vs. Lyde, 2 Burrows, 822, proceed to say: 
"I find by the ancientest laws in the world — the Rhodian laws, that 
the master shall have," etc. How much clearer was his insight into 
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the case that was presented to him who could thus turn to a rule that 
had probably received the sanction of three thousand years of usage. 

Indeed it is not going too far to say that to all lawyers the study 
of the admiralty law is not only profitable but necessary ; for nothing 
is more certain than that its influence is felt in almost every depart- 
ment of the law. And it comes to us venerable with age, ennobled 
with an ancestry which no other branch of the law can be said to have 
possessed. 

Let this then be my excuse for inviting the readers of the Jour- 
nal to accompany me for a few moments in an examination of some 
of the circumstances which led to the creation of the law maritime, 
and of the leading events in its rise and development. I shall omit 
wherever it seems advisable reference to the authorities consulted 
and employed. 

II. 

To the Phoenicians, who were called Canaanites by the sacred 
writers, who inhabited the coast of the Mediterranean from the Island 
of Aerad to Mount Carmel, to which country they had been driven 
by the Hebrews, and whose chief city was Tyre, has been ascribed the 
distinction of being the inventors of a marine and the originators of 
maritime commerce. Their voyages were extended step by step 
from Sicily to Sardinia, Greece, Gaul, and Spain ; then boldly ventur- 
ing beyond the Mediterranean and out upon the waters of the Atlan- 
tic their courage was rewarded by the discovery of Great Britain. 
For at least 1600 years before the birth of Christ, Phoenicia had 
undisputed dominion over the sea and was the mistress and possessor 
of its commerce. Under the protection and with the assistance of 
the King of Egypt in the year 611 B. C, Phoenician sailors set out 
upon the perilous undertaking of the circumnavigation of Africa; 
they were successful. But the power of Phoenicia was waning ; she 
was losing her colonies one by one; and then the final catastrophe 
came. Nebuchadnezzar, King of Babylon, appeared before the walls 
of Tyre, and for thirteen years his armies thundered at her gates. 
Destroyed to her foundations ; rebuilt under Cyrus ; splendid under 
the reign of the Persian kings ; again destroyed by Alexander the 
Great, re-established by his successors; passing successively under 
the empire of the Romans and of the Saracens ; alternately prosper- 
ous and depressed, this first of the great commercial cities has passed 
away ; and the prophecy of Ezekiel has been fulfilled : "They shall 
destroy the walls of Tyrus and break down her towers ; I will also 
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scrape her dust from her and make her like the top of a rock." But 
the Phoenicians had founded Carthage, and Carthage on the destruc- 
tion of Tyre became the greatest power in the Mediterranean. Then 
came the three Punic wars, and this the then greatest commercial 
state measured its strength with no unequal success with the greatest 
military power ; but finally in the year 146 B. G, Rome was victo- 
rious, and Carthage, a city of more than 20 miles in circumference 
and containing nearly a million inhabitants, was totally destroyed. 

Following Phoenica the other great historic powers which 
claimed the empire of the sea were Rhodes, Persia, Greece, Mace- 
donia, Carthage and Rome. And, then in their order, Pisa, Venice 
and Genoa. Pisa, on the suppression of the Roman Empire, had 
erected itself into a republic and soon became a formidable maritime 
power, and, maintaining numerous fleets, she with her powerful navy 
long enjoyed the distinction of being the mistress of the sea. But 
the repeated invasions of Italy by the Goths and Huns gave rise to 
a seat of trade on the waters of the Adriatic, and, from the islands of 
the sea there arose the marble walls of Venice, its famous exchange 
the Rialto, being the witness of transactions which reached farther 
and were of greater magnitude than the world had ever seen before. 
There it was that the first public bank of modern times was organ- 
ized ; that bills of exchange were first negotiated, and funded debt 
became transf enable ; that finance became a science, and book- 
keeping an art. And then came Genoa, following in the footsteps 
of Venice, her imitator, her rival and, finally, her enemy. 

If it were advisable to refer more fully to the causes and the 
magnitude of the operations which created, nurtured and established 
the principles of the law maritime we should need to go no further 
than merely to mention the names of Portugal, Spain, Holland, 
France, England and the nations of northern Europe. 

Were there any rules or laws of the sea by which the transactions 
of the merchants and mariners of ancient and mediaeval Europe were 
governed, their rights protected and their obligations enforced ; and, 
if there were, have they any connection with or bearing upon the 
laws of our modern commercial states? Assuming such a question 
to have been asked, let us attempt to answer it 

To Rhodes belongs the honor of promulgating the first authori- 
tative code of maritime laws. Admirably situated, with excellent 
harbors and with a people having a natural genius for trade and 
love for the sea, Rhodes established a maritime empire more bene- 
ficient and more real than that of Phoenicia, and disdaining the con- 
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quests of war, became the protector of the nations she might have 
enslaved — conferring benefits instead of creating discord, she pre- 
sented to the world among the choicest of its gifts, a noble system 
of laws, which for a period commencing nine hundred years before 
the birth of Our Savior, and as yet without end, has compelled the 
admiration of jurists of every succeeding age and embellished the 
statute books of some of the most civilized and powerful of nations. 
They were the source of the maritime jurisprudence of Rome, and 
while they in their ancient form have probably not been handed 
down to us, with the exception perhaps of the fragment upon the 
law of Jettison which was incorporated into and became a part of the 
Roman Civil Law, we find that there are many other Rubrics of the 
Civil Law which relate to shipping that are not traceable to any 
earlier origin. 

The law of General Average had its inception in the fragment 
upon the subject of jettison — De Jactu. Fourteen centuries after its 
promulgation in Rhodes, it was incorporated into the digest of Jus- 
tinian, and for nearly three thousand years it has been a 
recognized law of commercial nations. It reads as follows : "It is 
provided by the Rhodian law that if goods are thrown overboard in 
order to lighten a ship, the loss incurred for the sake of all shall be 
borne by the contribution of all." Here we have the substance of 
the whole doctrine of General Average Contribution as practiced 
among commercial men and adjusters of marine losses in every 
nation doing business upon the great maritime highways of the 
world. I venture to say that scarcely a week passes in the city of 
New York, or on the shores of the Great Lakes, in which this rule 
is not in some manner applied and enforced. 

It is not known whether the Phoenicians, the Carthaginians or 
other ancient nations, their contemporaries, possessed or published 
any maritime laws or regulations. But we do find that when Rhodes, 
anxious and alarmed at the growing power of the insatiable Roman 
Republic, broke away from her connection with Macedonia and 
united her fortunes to those of the great republic, the Romans became 
acquainted with that comprehensive system of naval jurisprudence 
(the Rhodian laws) which they afterwards adopted. Rome had 
already become powerful upon the sea, and as a consequence had 
commenced the enactment of marine regulations — that is to say, an 
edict for the protection of the goods of persons travelling by sea 
had been issued. It is, however, in the 9th title of the 4th bode of 
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the Pandects that mention is made for the first time in the Roman 
law of ships and mariners. If space permitted, it would be profitable 
for us to enquire into, and examine, the system of maritime laws 
embodied in the Roman Digest. Indeed, we might go further than 
this with increasing interest and advantage, for the whole body of 
the civil law is full of instructive interest to the student, in view of 
the influence which it exercises upon the law merchant of the present 
day as administered by our courts of admiralty, as well in great 
measure by our courts of common law. And fortified by excellent 
authority, we might even venture the assertion that, in many in- 
stances where its regulations differ from those of the common law, 
the superiority of the civil law is readily perceived and appreciated. 

Hence, we find that courts of admiralty in the broad exercise of 
their equitable powers, for they are peculiarly courts of equity, are 
largely governed by the rules of the civil law. 

But there are other well cultivated fields to which those courts 
resort. We find them seeking rules for their guidance in the fam- 
ous collection known as the Consolato Del Mare — the consulate of 
the sea — a voluminous compilation of laws relating to commerce and 
navigation, the origin of which is involved in some obscurity. It 
has been called "a collection of maritime and positive laws and of 
the particular ordinances of the middle and dark ages." (Hubner). 
Azuni, a native of Sardinia and a very accomplished writer, in his 
work on maritime law published in its different editions in the latter 
part of the 18th and early part of the 19th century, asserts that it 
appears to him that the Consolato can be the production of no other 
than the Pisans. And he supports his assertion with an interesting 
array of historical information and deductions. The Pisans cer- 
tainly created a most complete and elaborate code of maritime laws, 
in many respects embodying and resembling the principles of those 
of the Rhodians and Romans ; but if we are to be content with the 
statements of a learned writer upon the subject of the Consolato in 
the Encyclopaedia Britannica, the credit of its compilation and its 
embodiment in book form is due to Spain, and particularly to the 
city of Barcelona, where, late in the fifteenth century it was printed 
and appeared. Indeed the writer seems to concede the work to be 
purely of Spanish origin, both in conception and design. Facts are 
stated by him which can hardly be reconciled with the statement of 
Azuni, that the Consolato can be the production of no other than the 
Pisans. On the other hand, Azuni assures us that the Consolato was 
certainly compiled and universally known in the year 1075 ( four cen- 
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turies prior to the Barcelona edition) ; that at that period the Barce- 
lonians who have been credited with its authorship, assisted by the 
Pisans, had scarcely begun to shake off the yoke of the Saracens, 
and that they were shut off from the sea by the continual piracies and 
incursions of the Saracens. It is probable, however, that the Conso- 
lato was a gradual collection of the rules and usages among commer- 
cial nations from the 12th to the 14th century. We find it frequently 
referred to in connection with the subject of the ownership of ships, 
with the rights and duties of master and seamen, the law of affreight- 
ment, of equipment and supply, jettison, salvage, average, ransom 
and prize. Professor Parsons advises us that the best edition of the 
Consolato is that of Pardessus in his collection of maritime laws. 

The citizens of Amalfi, a city founded in ancient Lucania by a 
colony of families fleeing from the tyranny of Rome at the close of 
the ninth century, it is said, created a system of maritime laws that 
even eclipsed the laws of Rhodes. They were called the Amalfian 
Table ; but as no vestige of them has come down to us the fact of their 
existence possesses scarcely more than a mere historic interest. 

We come now to the laws of Oleron, so often quoted and cited in 
the opinions of judges and by text writers, and which are to-day to 
be found in every well furnished law library. They were published 
on the island of Oleron, an island situated two leagues distant from 
the coast of France, near Rochelle. Perhaps the best and most 
authentic account of their creation is that which ascribed them to 
Queen Eleanor, then Duchess of Guienne. Eleanor, having observed 
the high reputation which the Consolato had acquired throughout the 
Levant, on her return from the Holy Land immediately caused a 
compilation to be made of the maritime sentences and judgments of 
the West, under the title of "Role d'Oleron." These laws were pub- 
lished about the year 11 50, and relate to the navigation and sale of 
a ship, the duties of the master and mariners, wreck, freight, salvage, 
jettison, injuries to cargo, quarrels on board ship, collisions, sup- 
plies, stranding, etc., but do not mention the important subject of 
marine insurance. 

Another celebrated body of laws to which reference is often made 
by the courts and by counsel are those which were compiled by the 
merchants and burgesses of Wisbuy. Wisbuy was an important city 
situated upon the island of Gottland in the Baltic sea, belonging to 
Sweden, and was in its day the most flourishing mart and fair in 

Europe. 
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In the introduction to the laws of Wisbuy in 1 Peter's Admiralty 
Decisions, we find this interesting sketch of that once opulent city : 

"In the northwest part of the island, Wisbuy was situated, a fair 
and noble seaport ; it was built by foreigners, whose first settlement 
in the country was opposed by the Gottlanders, but who successfully 
resisted them, and in the year one thousand two hundred and eighty- 
eight obtained an -important victory over them, after which the citi- 
zens to defend themselves against their enemies, obtained a permis- 
sion from Magnus, king of Sweden, to wall their city and erect 
bastions and other fortifications. They flourished more and more 
and grew great by their trade and navigation, to which they entirely 
gave themselves up ; there being no city so full of merchants and so 
famous for its commerce. Hither came Swedes, Russians, Danes, 
Prussians, Livonians, Germans, Finlanders, Vandals, Flemings, 
Saxons, English, Scots, and French to trade. Each nation had its 
quarter and particular streets for its shops or warehouses. All 
strangers were safe and welcome there, and enjoyed the same privi- 
leges as the townsmen themselves. The magistrates of the city had 
the jurisdiction or rather the arbitrament of all causes or suits relat- 
ing to sea affairs. Their ordinances were submitted to in all such 
cases, and passed for just on all the coasts of Europe, from Muscovy 
to the Mediterranean. In the course of time this town was entirely 
destroyed, except the citadel, which stands to this day. The Gothic 
historians do not tell us when or how its destruction came upon it, 
only that it was through civil dissensions which arose from trifles, 
but occasioned great factions, which set them so against one another 
that it ended in the entire ruin of them all, city and citizens. The 
ruins of it are now to be seen and under them are often found tables 
of marble, porphyry and jasper, evidences of the ancient splendor 
and magnificence of the citizens. The houses are covered with 
copper, the windows gilt with gold, and all that is said or that is dis- 
covered of it shows the inestimable riches of the former inhabitants. 
The citizens who survived the ruin of the city retired to the country 
of the Vandals and Eastern Saxons, who were enriched with their 
wealth. Albert, king of Sweden, rebuilt the city and granted great 
privileges to all that should come and inhabit it ; but it never could 
recover its trade and former magnificence." 

The laws of Wisbuy appeared some time in the 12th century, and 
were largely founded upon the laws of Oleron and the commercial 
usages of Lubeck and Amsterdam. They were adopted by all the 
nations of the North, and furnished what must have been regarded 
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as a very complete and satisfactory guide to them in their commer- 
cial relations and transactions. They are particularly interesting, 
from the fact that they contained what is believed to be the first allus- 
ion to the law of marine and life insurance. 

Passing over the naval laws of the ancient city of Marseilles with 
the single remark: that published in the 13th century they contain 
many chapters on navigation and maritime contracts, we come next 
in order of time to the important naval ordinances of the Hanseatic 
towns. The confederation of Hanseatic cities originated at Bremen 
in 1 164; it included 62 European cities, without reckoning other 
towns which afterwards joined the league. This league was purely 
a commercial partnership by which those cities which were members 
of it divided the profits of the trade carried on by the association. 
This co-partnership, the history of which is full of interest, survived 
until the year 1669, when the last general assembly was held. Hence- 
forth the name "Hanse-town" was kept by Lubeck, Hamburg and 
Bremen, but it was to designate their independence, not their union. 
The marine ordinances of this league were published for the first 
time at Lubeck in 1591. They were corrected and enlarged in 1614, 
and as thus completed consisted of fifteen chapters subdivided into a 
great number of articles. 

For a long period the kingdom of France possessed no maritime 
laws, except those contained in the compilation known as "Le 
Guidon." Le Guidon probably originated in the year 1400; it relates 
mainly to Bottomry and Insurance and is frequently cited. 

We might appropriately close our historical notice with an exam- 
ination of the celebrated Marine Ordinance of Louis XIV. This 
code of laws has been called a "most masterly act of legislation 
* * * the common law of all the neighboring nations." Mr. 
Abbott observes that, "in matter, method and style it is one of the 
most finished acts of legislation that ever was promulgated." Lord 
Mansfield acknowledged that he had derived much of his knowledge 
of maritime law from it and from the elaborate commentary of 
Valin upon it The ordinance was published in 1681. The names 
of its authors are unknown. But, whoever its authors were, they 
certainly displayed in its preparation the most consummate learning 
and ability. It covers, says Professor Parsons, "the whole ground 
of maritime law * * * enacting with clearness and perspic- 
uity all the provisions then in force, whether derived from * * * 
general tradition, from previous enactments, or from usage/' 

We have now glanced at the principle sources of the admiralty 
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law as administered by the courts of this country and England. 
Neither possesses a complete system of statutory regulations upon 
this branch of jurisprudence, and yet as has been aptly remarked by 
Mr. Flanders "the maritime jurisprudence of England is grounded 
on the Law Merchant, which is a branch of the law of nations and 
forms a part of the English common law ; and upon the rules and 
usages which prevail among commercial men of all countries. Her 
courts of admiralty, like those of the United States, proceed accord- 
ing to the civil law, the laws of Oleron and other generally received 
collections of maritime law ; the customs of admiralty and particular 
statutes/ 9 

"It is not enough," said the Supreme Court in the case of the Lotta- 
wanna, 21 Wall. 558, "to read the French, German, Italian and other 
foreign works on the subject, or the codes which they have framed, 
but we must have regard to our own legal history, constitution, 
legislation, usages and adjudications as well. The decisions of the 
Supreme Court * * * are especially to be considered." There- 
fore, while as a general proposition, it is true that in the codes and 
compilations above mentioned are to be found the substructure of 
the existing maritime law of the commercial world, this statement 
if left by itself might be somewhat misleading so far as it relates to 
England and America. 

For those compilations possess no binding or arbitrary force 
upon our courts ; they are in some instances modified or disregarded 
by the courts of both countries, or as the Supreme Court also said 
in the case of the Lottawanna "the maritime law is operative in any 
country only so far as it is adopted by the laws and usages of that 
country/' Neither is it true that England and the United States 
possess no statutory or authoritative regulations upon this branch 
of jurisprudence. On the contrary, Magna Charta itself contained 
a provision for the security of foreign merchants trading in England. 
While in this country we have, first, the constitutional provision 
which gives to our federal courts jurisdiction of all admiralty and 
maritime causes ; second, numerous acts of Congress for the regula- 
tion of commerce and shipping, notably the laws for the registry and 
inspection of vessels, their clearance from and entry at the ports of 
the United States ; relating to the transportation of passengers and 
merchandise; for the suppression of piracy; a very complete mer- 
chant seaman act for the protection of sailors ; a body of prize laws ; 
rules of navigation designed to prevent collisions, etc Third, the 
of the courts, which in their local application and because 
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of the peculiar and varying conditions of our commerce have in 
numerous instances departed from the rules established by the law 
makers of the old world. 

Thus far, our inquiries have been confined for the most part to 
laws of a statutory or arbitrary character. What shall be said of the 
array of elementary treatises and commentaries that have resulted 
from the labors, that are the product of the genius and learning of 
the distinguished body of text writers who have sought and with 
great success, to enrich, amplify and expound this branch of the 
law. For nearly 250 years the local literature of Europe has been 
immeasurably illumined as from time to time their works have 
appeared. No other branch of the law has been discussed and com- 
mented upon with greater fullness and ability. I think that I should 
understate the number if I were to say that there were 50 of these 
treatises. The titles of some of these works and a brief description 
of their character are given by Professor Parsons, beginning at page 
12 of vol. 1 of his work on shipping and admiralty. But the list 
there given is far from complete. 

The interested student of the law could not better employ some of 
his leisure time than in glancing at the list and description of the 
works upon admiralty law set forth in the opening chapter of Jacob- 
sen's Sea Laws, itself a work of the greatest merit and erudition. 

Placed at the head of the catalogue of English writers we find the 
name of Molloy, his work De Jure Maritimo et Navali, is often 
quoted and is much admired. 

To the American lawyer, the decisions of the Supreme Court of 
the United States are the final authority upon questions of admiralty 
law arising in causes prosecuted in our national courts. When that 
court decides a proposition, the question which it involves is settled. 
It will not avail that the courts of England, the text writers, the codes 
of continental Europe or the decisions of our inferior courts, appear 
to differ from it — the investigation is ended. The law is declared 
when that court has rendered its decision. The pages of the reports 
of the Supreme Court are rich in adjudications upon this important 
branch of the law, and they furnish those who pursue it the finishing, 
and at the same time a most instructive, chapter in the history of the 
growth and development of the admiralty law. 

George S. Potter. 
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SOLIDARITY OF INTEREST AS BASIS OF LEGAL- 
ITY OF BOYCOTTING. 



It is my object in the present article to briefly consider the causes 
of the conception, enormous in my view, yet extensively prevalent, 
that there is anything inherently illegal whatever in a mere boycott ; 
and more particularly to consider the development of what seems 
to be the growing conception of a legitimate "solidarity of inter- 
est" as furnishing a sufficient basis for the legality of a boycott, 
assuming it to be otherwise illegal. 

A vast deal of confusing material is at a stroke swept from our 
field of inquiry, when we exclude from consideration illegal acts ac- 
companying boycotts, which are too often identified, in the minds 
of courts, as well as of the public, with the boycotts themselves. 
Such acts commonly consist of actual violence to person or property, 
or threats of such violence sufficient to produce a reasonable appre- 
hension. It surely seems feasible to draw a sharp distinction be- 
tween merely requesting A not to deal with B (to here anticipate 
the definition of a boycott) and doing violence to the person or prop- 
erty of A, because of his persistence in dealing with B. At any rate 
I shall now leave such acts of violence out of consideration, confin- 
ing my attention to boycotts as legitimately defined. 

In my view a boycott is nothing more or less than the act of a 
combination of persons in refusing to deal or in inducing others not 
to deal with a third person.* The root idea of a boycott, then, is 
merely refusal to deal or inducing others not to deal Leaving out 
of consideration for the present the conception of a number of per- 
sons combining in the act of boycotting, and regarding the act of re- 

*In addition to the definitions in the standard dictionaries, for instance, 
the Century Dictionary, and the law dictionaries of Anderson and Black, see 
the definitions of a boycott in Moores v. Bricklayer's Union, 7 Ry. & Corp. 
L. J. 108 (Super. Ct. Cinn, 1889) ; Toledo, Ann Arbor & Ry. Co. v. Pennsyl- 
vania Co., 54 Fed Rep. 730, 738 (Cir. Ct. Ohio, 1893) ; Crump v. Common- 
wealth, 84 Va. 927, 940 (1888) ; State v. Glidden, 55 Conn. 46, 77 (1887) ; 
Casey v. Cincinnati Typographical Union, 45 Fed. Rep. 135, 143 (Cir. Ct., 
Ohio, 1891) ; Barr v. Essex Trades Council, 53 N. J. Eq. 101, 121 (1894). 
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fusal to deal, or of inducing others not to deal, as merely the inde- 
pendent act of an individual, it scarcely requires argument that there 
is nothing illegal in a boycott. Certainly this is so as to a refusal to 
deal. And notwithstanding that some footing has been gained for 
the anomalous doctrine that it is actionable to induce another to 
break his contract* there has been little or no tendency to go fur- 
ther and hold it actionable to merely induce a refusal to deal, in the 
absence of any contract relation. 

Thus far, then, there is nothing illegal in a boycott. The only 
possible element that can infuse illegality into it is the circumstance 
that the act of refusing to deal, or of inducing others not to deal, 
is that of a combination of persons, as distinguished from the mere 
independent act of an individual. Here we encounter another 
anomalous doctrine, and one of comparatively recent introduction : 
that an act entirely lawful if done by a mere individual, may be tin- 
lawful by reason of being done in pursuance of a combination of 
individuals to do the same act.t Yet on the slender basis of this 
anomalous and repudiated doctrine seems to hang the conception 
that there is anything in a mere boycott. 

But it is not my main object in this article to demonstrate the 
fallacy of the conception that there is anything illegal whatever in a 
mere boycott. Rather for present purposes I assume that soundness 
of such conception, and proceed to attempt to show how its influence 
has been pro tanto nullified by the growth of the counteracting doc- 
trine that a legitimate solidarity of interest furnishes a sufficient 
basis for the legality of a boycott, assumed to be otherwise illegal. J 

♦See for instance Lumlcy v. Gye, a El. & Bl. 216 (1853), which has been 
followed in a number of American discussions, as well as in England. 

tSee for instance Toledo-Ann Arbor & Ry. Co. v. Pennsylvania Co., 54 
Fed. Rep. 730, 740 (Cir. Ct. Ohio, 1893) ; Save v. Same, Id. 746 (Cir. Ct. Ohio, 
1893) ; Cote v. Murphy, 159 Pa. St 420, 427, 431 (1894) ; Bailey v. Association 
of Master Plumbers, Tenn. (1899). Although this doctrine, largely Ameri- 
can in its development, is professedly based on English decisions, it seems 
now to have been repudiated in England. Lee Huttley v. Simmons, 1 LR. 
Q. B. (1898) 181; Kearney v. Lloyd, 26 L. R. (Ireland) 268 (1898). 

The broad doctrine of the inherent illegality of a mere boycott has in 
some instances been recognized or applied. See for instance Thomas v. Cin- 
cinnati, N. O. & T. P. Ry. Co., 62 Fed. Rep. 803, 819 (Cir. Ct. Ohio, 1894) ; 
Barr v. Essex Trades Council, 53 N. J. Eq. ioi, 122 (1894). As a rule, how- 
ever, it is not boycotts, as I have defined them, but acts of coercion accom- 
panying boycotts that have been held illegal 
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A boycott is conceivable, that is, so to speak, purely wanton; 
not being the natural incident or outgrowth of any existing lawful 
relation whatever, sustained by the boycotters to any person or 
thing. Thus, if an organization of iron workers in Boston should 
induce the employees of a manufacturing jeweler in San Francisco 
to leave his employ, or his customers to cease to purchase from him, 
we should, under ordinary conditions, have an unjustifiable, illegal 
boycott, that is if a boycott, as I have defined it, is ever 
illegal. For it is not easy to conceive of the Boston iron 
workers as having any relation to the San Francisco jew- 
eler or his employees, such as to furnish a basis for the 
legality of their boycott But, suppose two rival organiza- 
tions of carpenters in Boston, A and B, consisting of 500 members 
each; 200 members of each organization being out of employment 
and the other 300 members of each being in the employment of the 
same builder. The builder now enters upon new construction, capa- 
ble of furnishing employment to 200 more carpenters. He is inclined 
to employ 100 members of each organization. But the members of A 
desiring to secure the additional employment for their own unem- 
ployed exclusively, inform the employer that unless such employ- 
ment is given to the unemployed members of A to the exclusion of 
those of B, the members of A already in his employ will refuse to 
continue to deal with him, that is, will "strike." The builder, there- 
upon, to avoid the annoyance of a strike, gives the additional employ- 
ment to the members of A exclusively. 

Now, in a sense, injury is done to the unemployed members of 
B, in that they fail to obtain employment that otherwise they would 
have obtained. But, is it an actionable injury? No more, it seems 
to me, than in case of the injury done every day to one engaged in 
trade by a rival, who, by means of superior enterprise in advertising, 
for instance, succeeds in securing custom that, but for his efforts, 
would have been secured by the other. Of such injuries, the univer- 
sal, inevitable result of the struggle for existence, the law can take no 
account They are the natural incident and outgrowth of the rela- 
tion in which the members of A are placed, as struggling for the 
subsistence and comfort of themselves and families. 

It may indeed be urged that, so far as concerns the members of 
A already in the employment of the builder, no justification for the 
boycott exists. Its immediate result, if successful, is not benefit to 
them. They were already in his employment; they continue so to 
be. But, as a result of their efforts, others, members of the same 
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organization, are benefited. And surely it is a narrow view that the 
acts of an individual, as the members of an organization, arc to find 
justification or condemnation, according to whether the immediate 
result of such acts is benefit or injury to him. A few months later 
the conditions may be reversed ; he may be in the ranks of the unem- 
ployed, glad to avail himself of the efforts of his more fortunate 
brethren to procure him employment. Thus, in a broad view, the 
"solidarity of interest" of the members of the organization justifies 
the acts of "all for one," as well as of "one for all." 

It was on this doctrine of solidarity of interest that the celebrated 
decision in Allen v. Flood,* might, it would seem, have rested. There 
the defendant, a "delegate" of a trade union, procured the discharge 
of the plaintiff's day laborers (with a promise not to employ them 
again), by stating to the employers that members of the union in 
their employ would quit employment unless the plaintiffs were dis- 
charged. The plaintiffs had become offensive to iron workers, who 
were not only members of the union, but also their fellow employees, 
by reason of having, though shipwrights, previously worked for cer- 
tain employers on "iron work." Although what I call the doctrine 
of solidarity of interest was not prominently discussed, yet it was 
said in one of the prevailing opinions (p. 132) that "the object which 
the defendant and those whom he represented had in view throughout 
was what they believed to be the interest of the class to which they 
belonged; the step taken was a means to that end." 

Allen v. Flood was followed in National Protective Association 
v. Cummings,t where the conditions were similar, but the doctrine 
of solidarity of interest was much more clearly recognized. There 
neither a labor union nor any individual member thereof was held 
to have a right of action against a rival labor union or the members 
thereof, because of the latter union refusing to permit its members 
to work upon any "job" where the members of the former were em- 
ployed, and informing the employer in each instance that unless 
the members of the former were discharged, its (the latter) members 
would abandon the job. As a result members of the former were 
discharged, and their places filled by members of the latter. The 
court said (p. 231) : "It cannot be questioned but that one may 
by lawful means obtain employment either for himself or another. 
He may procure the discharge by lawful means of another person, 

*L. R. App Cas. (1898) 1. 
tS3 N. Y. App. Dw. 227 (1900). 
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in order that he may obtain employment either for himself or 
another. This is all the E association did. It was seeking to ob- 
tain employment for its own members" So it was said in another 
opinion, that so long as the members of the association "tended 
merely to obtain employment for themselves, even though it was 
at the expense of the plaintiff and his associates, no legal wrong was 
done."* 

But in other decisions is manifest a tendency to repudiate or 
ignore the solidarity of interest of employees belonging to the same 
organization, as furnishing a basis for the legality of a boycott. This 
seems to have been the case in Plant v. Woods, t where the contest 
was between "two labor unions of the same craft," the plaintiff 
union (A) being composed of workmen who had withdrawn from the 
defendant union (B). B being desirous of "having all the members 
of the craft subjected to the rules and discipline of their particular 
union, in order that they might have better control over the whole 
business/ 9 took the following measures to cause the members of 
A to become members of B : They requested those employing mem* 
bers of A to induce the latter to apply for reinstatement in B. 
Although there were no threats of personal violence, and although 
the members of B did not even expressly ask that the members of A 
be discharged, yet it was found from the circumstances under which 
such requests were made, the members of B intended that the employ- 
ers should fear trouble in their business if they continued to employ 
the members of A, and that employers to whom these requests were 
made were justified in believing, and did believe, that a failure on 
the part of their employees who were members of A to apply for 
reinstatement, and a failure on the part of the employers to discharge 
them for not doing so would lead to trouble in the business of the 
employers, in the nature of strikes or a boycott ; that certain strikes 
appeared to have been steps taken by the members of B to obtain the 
discharge of such employees as were members of A, who declined to 
apply for reinstatement. In the dissenting opinion of Holmes, C. J., 
it was, as it seems to me, correctly contended that "the purpose 
of the threatened boycotts and strikes was such as to justify the 
threats," it being said by this learned jurist, in this connection: 

♦Sec also Davis v. United Portable Hoisting Engineers, 28 N. Y. App. 
Dw. 396 (1898) ; also the vigorous argument in the dissenting opinion of 
Caldwell, J., in Hopkins v. Oxley Stove Co., 83 Fed. Rep. 913, 935 (Cir. Ct. 
App. 8th Cir„ 1897). 

ti76 Mass. 492 (1900). 
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"The immediate object and motive was to strengthen the defendant's 
society, as a preliminary and means to enable it to make a better 
fight on questions of wages or other matters of clashing interests. 
I differ from my brethren in thinking that the threats were as lawful 
for this preliminary purpose as for the final one to which strengthen- 
ing the union was a means. I think that unity of organization is 
necessary to make the contest of labor effectual, and that societies 
of laborers lawfully may employ in their preparation the means which 
they might use in the final contest" But the majority of the court 
concurred in what I regard as the narrow and inadequate view that 
"the necessity that the plaintiffs should join this association was not 
so great, nor was its relation to the rights of the defendants, as com- 
pared with the right of the plaintiff's to be free from molestation, 
such as to bring the acts of the defendants under the shelter of the 
principles of trade competition."* 

Although I have here discussed the doctrine of solidarity of 
interest, with especial reference to action by combinations of employ- 
ees, the doctrine has a much wider application. Thus, on the ground 
of the interest common to a body of tradesmen to protect themselves 
against dishonest debtors, have been sustained agreements among 
the members of such a body, not to deal with a person indebted to 
any one of their number, t Analogous is the case of the interest 
common to a body of employers in a contest with employees, as 
furnishing a basis for the legality of acts of such employers.} 

Frederick H. Cooke. 

♦For other instances of what seem to me to be more or less distinct fail- 
ure to give effect to the doctrine of solidarity of interest as justifying a boy- 
cott by employees, see Toledo, Ann Arbor St. Ry Co. v. Pennsylvania Co., 
54 Fed. Rep. 730 (Cir. Ct. Ohio, 1893) ; Mocres v. Bricklayers' Union, 7 Ry. 
& Corp. L. J. 108 (Super. Ct. Cinn., 1889) ; Old Dominion Steamboat Co. v. 
McKenna, 30 Fed. Rep. 48 (Cir. Ct. N. Y., 1887) ; Barr v. Essex Trades Coun- 
cil, S3 N. J. Eq. f 101, us, 136 (1894); Casey v. Cincinnati Typographical 
Union, 45 Fed. Rep. 135 (Cir. Ct. Ohio, 1891) ; Hopkins v. Oxley Stove Co., 
83 Fed. Rep. 912, 921 (Cir. Ct. App. 8th Cir. 1897) ; Thomas v. Cincinnati NT. 
V. & T. P. Ry. Co. 62 Fed. Reps. 803, 807 (Or. Ct Ohio, 1894). 

tDelz v. Winpcc, 6 Tex. Civ. App. 11 (1894) ; Brewster v. Miller, Ky. 
(1897). To similar effect Schutten v. Bavarian Brewing Co., 96 Ky. 224 
(1894). 

iSee Cote v. Murphy, 159 Pa. St. 420, 430 (1894) ; Buchanan v. Kerr, 159* 
Pa. St. 433 (1894). 
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COMMENT. 

A much mooted question ftas been decided by the Supreme 
Court of Michigan in Dolson v. Lake Shore & Michigan Southern 
Ry. Co., 87 N. W. 629. 

The action was brought by the administrator of a deceased 
brakeman, who was severely injured in a collision and died as a re- 
sult of his injuries, being conscious for a few hours before his 
death. The declaration contained two counts ; one under the "sur- 
vivor act," so-called, and the other under the "death act." The 
former is a general provision that all causes of action for negligent 
injuries shall survive, while the latter is a special statute to the effect 
that in cases of death caused by negligence the personal representa- 
tive may bring an action for benefit of widow or next of kin. 

The question presented to the Court was whether the plaintiff 
was entitled to recover under both the "death act" and the "survivor 
act/' and the majority of the Court decided that the plaintiff could 
not recover under both acts but that since the death was not instan- 
taneous his remedy was under the "survivor act." 

The situation presented in this case has proved most troublesome 
to the courts of all states where similar statutes exist. To quote the 
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dissenting justice, "No legal question has been brought to my atten- 
tion recently in which there is more conflict in the decisions of the 
courts. The opinions are contradictory, and it would be difficult to 
reconcile them with each other." 

This whole subject was discussed in an able and exhaustive man- 
ner in a series of articles entitled "Statutory Liability for Causing 
Death," which appeared in 28 Am. Law. Reg. (N. S.) 385,513,577, 
published in 1889. The learned author, after reviewing and ana- 
lyzing nearly all the cases which had been decided up to the time 
the articles were written, expressed his conviction that the true doc- 
trine was, that where there is, in addition to the special act ("Death 
Act"), a general provision of law making rights of action for injury 
to the person survive, two actions will be maintainable after death, 
one representing the family's cause of action, the other the injured 
person's cause of action. This doctrine is diametrically opposed to 
that which the Michigan court is endeavoring to establish. A re- 
view of the cases decided since these articles were published tend 
to confirm the opinion of the author. 

In Arkansas it has been held that the general statute providing 
for the survival of the common-law cause of action was not repealed 
by the subsequent enactment giving the personal representative of the 
injured party a new cause of action for benefit of widow, but that 
both causes of action exist and a recovery in a suit based upon one 
will not bar a recovery in a suit founded on the other. Davis v. 
St. Louis R. R. Co., 53 Ark. 117. 

In Kansas, where the contrary doctrine was thought to be firmly 
established by Martin v. Railroad, 58 Kan. 475, court has overruled 
the Martin case and declared that two causes of action exist. Rail- 
road v. Bennett, 5 Kan. App. 231. The Supreme Court of Wiscon- 
sin in a recent case, after a thorough examination of authorities, 
confirms the decision of the Kansas Appellate Court. Brown v. 
Chicago Railroad, 102 Wis. 137. 

A like conclusion has been reached in Pennsylvania. Birch v. 
Pittsburg Railroad, 165 Pa. St. 339. 

In Vermont the case of Legg v. Britton, 64 Vt. 652, would seem 
at first blush to confirm the Michigan doctrine, but upon closer ex- 
amination it is apparent that the Court decided against the right of 
the administrator to bring an action in favor of the widow because 
he had already recovered damages upon an action started by the in- 
testate before his death. Under such a state of facts the Court of 
all States have uniformly held that but one cause of action exists. 
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Birch v. Pittsburg Railroad, supra. Such a case is analogous to 
one in which the intestate accepts compensation for the injury. 
Vida Littlewood v. Mayor, 89 N. Y. 24. 

This present decision of the Michigan Court is consistent with 
that of Sweet land v. Railroad Co., 117 Mich. 329. However, since 
the Court was divided three to two in both cases and no three jus- 
tices took the same view in either case, it is questionable whether a 
definite doctrine can be said to have been established in this State. 



LEGAL STATUS OF RAILROAD VOLUNTARY RELIEF DEPARTMENTS. 

The increasing importance of the voluntary relief departments of 
railroads has necessitated some expression on the part of the courts, 
as to their legal status. 

These departments were established about fifteen years ago pre- 
sumably to place within reach of employes an inexpensive form of 
life and accident insurance, but more probably for the purpose of 
identifying the interests of employer and employe, rendering him less 
likely to antagonize the company during labor difficulties, and of pre- 
venting a large percentage of damage suits brought by employes or 
their representatives. 

In determining the rights and liabilities of these concerns, three 
legal questions arise: (1) Is voluntary relief business of railroad 
companies "insurance business?" The weight of authority is decid- 
edly in the negative. The only decision cited in support of the con- 
tention that it is insurance business, is Commonwealth v. Witherbee, 
105 Mass. 149, decided in 1870, long before the institution of this 
class of business. The court there held that "a contract by which 
one party for a consideration promises to make a certain payment 
of money upon the destruction or injury of something in which the 
other party has an interest, is a contract of insurance, whatever may 
be the terms of payment of the consideration by the assured or the 
mode of estimating or securing payment of the sum to be paid by the 
insurer in event of loss, and although the object of the insurer in 
making the contract is benevolent and not speculative." In John- 
son v. Philadelphia & Reading R. R. Co., 163 Pa. St. Ry. it is spe- 
cifically stated that a relief association of this nature is not an insur- 
ance company, but a beneficial association. 

(2) Does a contract with a railroad voluntary relief department 
giving the employ^ the option between acceptance of relief and an 
action for damages, violate the statute prohibiting corporations from 
contracting against their liability for negligence ? Although this is 
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contended in nearly very action involving such a contract, not a 
single decision can be found supporting it. As is said in Johnson v. 
Philadelphia & Reading R. R. Co. Supra, "The substantial feature of 
this contract which distinguishes it from those held void as against 
public policy is that the party retains whatever right of action he may 
have until after knowledge of all the facts, and an opportunity to 
make his choice between the sure benefits of the association or the 
chances of ligitation." To the same effect is the decision in Donald 
v. Chicago B. & Q. R. R. Co., 93 Iowa 284 and Eckman v. Chicago 
B. & Q. R. R. Co., 169 111. 312. 

(3) What is the effect of a release of the company by the bene- 
ficiary of a member? In Miller v. Chicago B. & Q. R. R. Co., 65 
Fed. Rep. 305, the acceptance of relief under such a contract was held 
not to preclude a suit against the company for damages. In respect 
to this contract, defendant was held to be an insurance company, and 
having received the premium demanded of plaintiff, the latter was 
fully entitled to the benefits which he received, independent of any 
question affecting his relations to the railroad company as an em- 
ploye. The circuit court of appeals in reviewing the case (40 U. S. 
App. 448) although affirming the decision of the lower court on a 
demurrer, held such contracts perfectly valid. That the obligation 
assumed by the employer to maintain and support such association 
by contributing the funds necessary for that purpose creates a privity 

of contract between the employer and all the members of the asso- 
ciation, and furnishes a sufficient consideration to support such con- 
tract, is recognized by innumerable decisions. Ringle v. Penn. R. R. 
Co., i{>4 Pa. St. 529. Spitze v. Baltimore & Ohio R. R. Co,, 75 
Md. 162. 

In the recent case of Cowen v. Ray, 108 Fed. Rep. 320 in Indiana 
the railroad company attempted to prevent the administratrix of a 
deceased member of its relief department, who had executed a release 
as beneficiary, from bringing an action as administratrix of his 
estate in Indiana where such an action is allowed, on the ground that 
by its own terms the contract with the relief department was to be 
general in its construction and effect by the laws of the state of 
Maryland. The court held that it was for the state within whose 
limits the negligent act is done, to prescribe when and under what 
circumstances a cause of action resulting in death shall arise against 
a person or corporation operating within its limits. 

From these decisions it seems that the status of a railroad volun- 
tary relief department is that of a beneficiary association with power 
to maintain a relief system, and to require beneficiaries to choose 
between relief benefits and cause of action for damages, and that such 
business is not ultra vives the charter of a railroad company nor 
opposed to public policy. 
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RECENT CASES. 

Carriers — Liability — Injury to Passenger— Physical Condition of 
Passenger — Contributory Negligence.— St. Louis S. W. Ry. Co. of Texas 
v. Ferguson, 64 S. W. Rep. 797 (Texas).—- The railroad company allowed 
a car to collide with the train in which the appellee and his wife were seated. 
The collision was accompanied with such force that it partially knocked the 
appellee's wife from her seat and greatly shocked her, producing within a few 
days a premature birth, whereby she was permanently injured in health. 
Held, that the company was liable. 

The company claimed that the collision would not have injured an ordi- 
nary passenger, and the company or its agents had no knowledge of the pas- 
senger's condition. Among other cases it cited Car Co. v. Barker, 4 Colo. 
344, 34 Am. Rep. 89, a very similar case, in which the injury was held the 
remote result of the negligence. The court expressed its disapproval of this 
case, and followed Brown v. Railway Co., 54 Wis. 360, 41 Am. Rep. 51 ; and 
Car Co. v. Dupre, 4 C. C. A. 540, 21 L. R. A. 289. A railway company owes 
a duty to persons other than those of ordinary physical condition. They 
are presumed to know that persons, old, decrepit, and infirm travel on their 
trains, and they must exercise care accordingly, Railway Co. v. Rushing, 69 
Texas 306. 

Constitutional Law — Equal Protection of Laws — Nebraska Statute 
Regulating Insurance— Anti-Trust Act. — Niagara Fire Insurance Co. v. 
Cornell, iio Fed. Rep. 816 (Neb.). — The statute defining trusts, declar- 
ing them illegal, and all agreements in relation thereto void, in order to pre- 
vent combinations between fire insurance companies, declared void all agree- 
ments by or between insurance companies relating to the amount of commiss- 
ions to be allowed agents, or the names of transacting the business of fire in- 
surance. It expressly excepted from its provisions all associations of work- 
ingmen. Held, that the statute was unconstitutional. 

This statute deprived persons of their liberty in violation of the federal 
constitution, which guarantees not merely liberty of the person, but also lib- 
erty to make and enforce contracts. In excepting labor unions, it denied the 
equal protection of the laws to all persons not members of such organizations. 
The Railroad Traffic Association Case, 166 W. S. 290, 17 Sup. Ct. 540, was 
strongly urged by the defendant as upholding the doctrine of the statute. 
The court held that it did not, for the reason that the statute under consid- 
eration in that case was an act of Congress, and upheld by reason of the 
commerce clause of the constitution, while the statute in this case was a 
state statute. 

Contracts — Parties — Knowledge — Misrefresentaiion. — Barcus v. 
Dorries, 71 N. Y., Supp. 695.— Plaintiff, under the name of Committee on 
Distribution, through agent, obtained defendant's order for books by falsely 
representing that the seller was a committee of Congress and that the books 
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could be obtained only on the recommendation of a congressman. Held, that 
defendant was not obliged to take the books, even though they were as good 
as represented. Williams, J., dissenting. 

This question does not seem to have been decided by the New York courts 
before, but there are many cases in other jurisdictions sustaining this decision. 
The controlling principle is stated in Smelting Co. v. Mining Co., 127 U. S. 
387, that every one has a right to select and determine with whom he will 
contract and cannot have another person thrust upon him without his consent 
See also Ice Co. v. Potter, 123 Mass. 26. 

Contracts — Public Policy — Provision in Note. — Union Central Life 
Ins Co. v. Chaicplin et al., 65 Pac. 836 (Okla.). — A stipulation in a note, 
which forbids the maker's discharging his obligation by borrowing money 
from anyone except the payee, is contrary to public policy and hence null and 
void. 

No hard and fast rule may be laid down in determining what contracts 
are contrary to public policy. Mr. Story says in his work on Conflict of 
Laws, Sec. 546: "Whenever any contract conflicts with the morals of the 
time, and contravenes any established interest of society, it is void, as being 
against public policy." The test is the evil tendency of the contract and not 
its actual injury to the public in a particular instance. Brown v. Columbus 
National Bank, 137 Ind. 655; Atcheson v. Mallon, 43 N. Y. 147; Firemen's 
Association v. Berghaus, 13 La. Ann. 209. • 

Counties — Board op Supervisors-^Ordinances— Submission to Voters 
Ex-parte Anderson, 66 Pac 194 (Cal.). — In accordance with the directions 
of the state constitution, the statutes di 1897, Section 2, declares that the pow- 
ers of a county can only be exercised by the board of supervisors or their 
agents. Held, that Section 13, which provides that any ordinance submitted 
by a certain number of legal voters and adopted at the polls shall have the 
same force as though ordained by the supervisors, is void. Beatty, C. J* 
dissenting. 

The practical effect of the provisions in question would be to establish 
two equal, co-ordinate, law-making powers, each existing without any restric- 
tions on the other. This would not only be an absurdity and a source of 
endless confusion, but plainly inconsistent with our accepted forms of govern- 
ment. 

Federal Jurisdiction — Diverse Citizenship — Corporations — United 
States v. S. P. Schotler, iio Fed. 1.— Under act of Congress, March 3, 
1887, as amended by Act of Congress, August 13, 1888, providing that no 
civil suit may be brought against any person outside of the district of which 
he is an inhabitant or a resident, a corporation of one state may not be sued 
in the Federal Courts of another state, in which it has an usual place of busi- 
ness. 

The Judicary Act of 1875 provided that a person must be sued in the dis- 
trict in which he resided or might "be found" at the time of service of pro- 
cess. Under this act it was generally held that a corporation of one state, 
having a place of business and an agent in another state might be sued in the 
latter state. Railroad Co. v. Harris, 12 Wall 65; Insurance Co. v. French, 18 
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Howard 404; Boston Electric Co. v. Electric Gas Lighting Co., 23 Fed. 839; 
U. S. v. American Bell Tel. Co,, 29 Fed. 17. Under the act of 1887, how- 
ever, the Supreme Court holds in Shaw v. Mining Co., 145 U. S. 444, on 
which the present decision is based, that a corporation of one state is not 
an inhabitant or resident of another state in which it has a usual place of busi- 
ness. A contrary view is taken in U. S. v. Southern Pac. R. Co. (C. C.) 49 
Fed. 297. 

Equity — Right to Invoke Jurisdiction — Protection of Contracts Aris- 
ing Out of Unlawful Combination. — Delaware L. & W. R. Co. v. Frank, 
1 10 Fed. 689 (N. Y.). — The plaintiff asked for an injunction to enjoin ticket 
brokers from dealing in special tickets which were untransferable. It ap- 
peared that the plaintiff was a member of a combination formed by a number 
of railroads for the purpose of preventing competition, the passenger receipts 
of all such railroads being pooled and divided on an agreed basis. Held, that 
complainant was not entitled to equitable relief. 

The combination formed by the railroads, being in violation of the federal 
anti-trust law, was illegal. A federal tribunal cannot be invoked to protect 
the issuance of a ticket which is the evidence of an agreement between rail- 
road corporations specifically forbidden by an act of Congress, which has been 
sustained by the Supreme Court. U. S. v. Trans-Missouri Freight Associa- 
tion, 166 U. S. 290, 17 Sup. Ct. 540; U. S. v. Joint Traffic Association, 171 
U. S. 505, 19 Sup. Ct. 25. The complainant contended that the unlawful acts 
charged by the defendant did not relate to the subject matter. The court, 
however, held that the wrongdoing of the complainant was not remote, in that 
it had given birth to the combination whose tickets were wrongfully diverted 
by the defendant 

Foreign Divorce— Substituted Service — Dower— Bar. — Starbuck v. 
Starbuck et al., 71 N. Y. Sup. 194. — Plaintiff, a resident of Massachusetts, 
obtained in that state a divorce from her husband, a resident of New York, 
who was served personally but who did not appear in the action. Although 
the husband married a second time, at his death in 1896, plaintiff brought 
action for dower. Held, that the Massachusetts decree was not binding on 
plaintiff in New York and hence did not bar her right to dower in husband's 
lands in that state. 

This decision follows naturally from the strict attitude of the New York 
courts upon the question of foreign divorces. Todd v. Kerr, 42 Barb. 317; 
Van Cleaf v. Burns, 133 N. Y. 540; In re Kimball, 155 N. Y. 62. The court 
holds that the plaintiff by this action of dower, strictly speaking, does not 
question the validity of her divorce, but only maintains that its Validity is 
confined to the jurisdiction granting it. This conclusion, however, is just 
the reverse of that reached in In re Swales Estate, 70 N. Y. Supp. 220, that where 
a party has invoked and submitted himself to the jurisdiction of any court, 
he cannot therefore be heard to question such jurisdiction. The weight of 
authority in this country is that such a decree dissolves the marriage rela- 
tion and bars the right to dower. AthertQn v. Atherton, 181 U. S. 155. 

Fraudulent Conveyances — Promise in Consideration of Marriage- 
Martial Rights. — Brinkley v. Brinkley et al., 39 S. £., 38 (N. C). — 
Where the defendant agreed to deed land to the plaintiff if she would marry 
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him, and after her promise to do so, but before marriage conveyed the land 
without consideration to his children by a former wife, such conveyance, 
though recorded before the marriage, was fraudulent and void as against a 
deed to plaintiff, made sixteen years subsequently. Clark, J., dissenting. 

The above decision is rendered on the grounds that after an agreement 
to marry, a secret voluntary conveyance by one party is void, being in fraud 
of martial rights. Poston v. Gillespie, 58 N. C 258; Brown v. Bronson, 35 
Mich. 415; Palmer v. Heave, 11 Ves. 165. The minority opinion, however, 
is well supported by authorities. It seems well settled that a postnuptial set- 
tlement in pursuance of an antinuptial parol agreement is a voluntary convey- 
ance. Warden v. Jones, 23 Bcav. 487; Trowell v. Shenton, 8 Ch. Div. 318 
(Eng.) ; Reade v. Livingstone, 3 Johnson Ch. (N. Y.) 481 ; Smith v. Greer, 
3 Humphrey (Tenn.) 118. Decisions in the United States go still further, 
and are almost unanimous in holding that a voluntary conveyance is valid as 
against subsequent purchasers with notice. ChaMn v. Kimball, 23 111. 36; 
Jackson v. Tower, 4 Cow. (N. Y.) 599; Lancaster v. Dolan, 1 Rawle (Pa.) 
231. 

Insurance— Policy — Construction— Total Loss. — Devitt v. Providence- 
Washington Ins. Co., 70 N. Y. Supp. 654. — Defendant insured a cargo of 
produce "free of particular average." The boat was sunk, but part of cargo 
was saved and sent to port of destination in a damaged condition where, on 
sale, it brought only one-fourth of whole value when insured. Held, to be 
a constructive total loss for which insurer was liable. 

The tendency of both American and English courts seems to be away 
from the theory that there must be a physical destruction or loss of identity of 
memorandum articles to constitute a total loss. The modern English rule revers- 
ing the position of the early case of Cocking v. FraMer, 4 Doug. 25ft holds insurers 
liable for a total loss of value although articles remain in specie. Rosetto v. 
Gurney, 11 C. B. 186. The principal case following Wallerstein v. Ins. Co., 
44 N. Y. 204, goes even further by holding that the American rule that a 
damage exceeding fifty per cent constitutes a constructive total loss, applies 
to memorandum articles. In Kettle v. Ins. Co., 10 Gray 144, the Massachusetts 
court refused to decide the point, although expressing its opinion that the 
fifty per cent rule ought to apply. To the same conclusion is Poole v. Ins. 
Co., 14 Conn. 47. Yet the ruling of Wallerstein v. Ins. Co. was hardly in 
line with the early New York decisions; Leroy v. Gouvernuer, 1 Johns. 226; 
DePeyster v. Ins. Co., 19 N. Y. 272 ; and does not seem since to have been regarded 
as controlling. Carr v. Ins. Co., 109 N. Y. 504. The U. S. Supreme Court 
in a recent case holds a contrary rule that the exception of particular average 
upon memorandum articles excludes a constructive total loss. Washburn Mfg. 
Co. v. Ins. Co., 179 U. S. 1. 

Interstate Commerce — State Legislation, Affecting — Prohibiting 
Sale of Game or Fish.— In re Deinincer, 108 Fed. 623.— Game laws of 
Oregon make it a penal ofrense for a person to have trout in his possession 
for sale. Held, to be a valid police regulation and not an unlawful interfer- 
ence with interstate commerce, although such trout are brought from another 
state, where they are lawfully caught 



RECENT. CASES. 167 

The right of a state to forbid the sale of game killed within its borders 
is unquestioned. Magnet v. People, 07 111. 331 ; but the state courts, and by 
♦this decision the Circuit Courts also, are divided as to whether sale of game 
brought into the state can be prohibited. Com. v. Wilkinson, 139 Pa. St. 298; 
Ex-parte Mater, 103 Cal. 476; State v. Rodman, 58 Minn. 393. In Geer v. 
Conn,, 161 U. S. 519, the right to take game out of the state for sale, contrary 
to statute, was denied on the ground that game is not property. The princi- 
pal case upon the same ground denies the right to bring it within the state for 
sale contrary to statute. Game coming within the state is to be regarded as 
becoming at once game of that state. The ruling is further justified in that 
the enforcement of local game laws is rendered practicable by making every 
possession unlawful. An opposite conclusion is reached by In re Davenport, 
104 Fed. 540, which holds that the prohibition is a mere rule of convenience 
and not a legitimate exercise of the state's police power, and consequently 
an interference with inter-state commerce. 

Landlord and Tenant— Vaults Under Sidewalks — Permission or 
Cmr— Ordinary Cars— Liability of Tenant.— West Chicago Masonic 
Association v. Cohn, 61 N. E. 439 (111.).— A portion of certain premises was 
leased, the tenant to keep the demised premises and appurtenances in good 
repair. This portion contained a vault under the sidewalk, from which a 
coal hole opened, these having been constructed with the permission of the 
city. The vault had no connection with any part of the building not leased 
to this tenant and the latter was entitled, as against the owner, to the exclus- 
ive control and possession of this portion. Held, that the tenant and not the 
owner of the premises, was liable to a foot passenger for injuries received 
on the sidewalk in consequence of failure to properly cover the coal hole. 

The coal hole was not a nuisance, since permission for its construction 
had been given by the city. The theory that where such a license is obtained 
from the city, the liability for all injuries received therefrom continues with 
the owner on the ground of public policy until he has given up control of the 
entire building is denied. A similar view is taken in Boston v. Grey et al., 
144 Mass. 53. On the other hand, the New York court holds that in such 
a case, the landlord is not relieved of liability by a lease of anything less than 
the entire premises ; the lease of a part, even though the structure in question 
is for the sole benefit of that part, is not sufficient. Trustees v. Foster, 165 
N. Y. 354, 50 N. E. 971, 41 L. R. A. 554, 66 Am. St Rep. 575* 

Mines and Mining— Finding Gold— Master and Servant.— Burns v. 
Clark et al., 66 Pac. 12 (Cal.).— The plaintiff, while working for the de- 
fendants in digging and leveling off a grade for a mill site on government 
land, discovered and took possession of some gold : defendants took the same 
from the plaintiff. The occupancy of this mill site by defendants was not 
with the intent to acquire the ownership of the land. Held, that the gold did 
not belong to the defendants. 

The relation of master and servant in nowise affects the rights of the 
finder of lost property. Bowen v. Sullivan, 60 Ind. a8i ; Tatum v. Sharpless, 
6 Phile. ao ; Ellery v. Cunningham, 1 Met. 11a. As affecting the finding itself, 
the place of finding is entirely immaterial. Bouen v. Sulhvan, 62 Ind. a8i ; 
Bridges v. Hawkesworth, 15 Jur. 1079. By analogy the same rales seem to 
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be applied to the finding of gold, which is not "lost" property, when such 
gold was found not by virtue of the servant's employment but by mere acci- 
dent 

Municipal Corporations — Police Powers — Disorderly Houses — Mis- 
demeanor—Trial by Jury.— Ogden v. City of Madison, 87 N. W. 568 (Wis.). 
— Francis Ogden was convicted of keeping a disorderly house in violation of 
an ordinance of the City of Madison. He was tried in the municipal court 
without jury, in accordance with the ordinance, and from this he appealed. 
He\d, that such trial was not in violation of the state and United States Con- 
stitution. 

The court reasons that the offense here charged is entirely distinct from 
the common law misdemeanor of keeping a disorderly house, which is an 
offense against a different sovereignty and it is for this latter alone that the 
state guarantees a trial by jury. This doctrine is by no means settled, many 
courts holding that where there is both a state and a municipal law as to the 
same thing, conviction under one would be a bar to the other, and if this 
theory, which certainly seems sound, is to be accepted, it follows that the 
constitution applies to both. State v. Cowan, 29 Mo. 530; State v. Municipal 
Court, 89 Wis. 358, 61 N. W. 1100. 

Negligence— Children— Trespassers— License or Invitation— Attract- 
ive Machinery.— Ryan v. Towas, 87 N. W. (Mich.) 644.— Action for per- 
sonal injuries. Judgment for defendant. Appeal. Affirmed. The plaintiff, 
a girl between 12 and 13 years old, and her younger sister went onto the land 
of the defendant. On the premises was a house containing a disused overshot 
wheel. Plaintiff's little sister, while playing with the wheel, got caught 
between the wheel and the wheel pit, and the plaintiff while rescuing her, 
became injured. Defendants had never taken any particular steps to stop 
children -from coming onto their premises. Held, since plaintiff was a tres- 
passer, defendant owed no duty to her and trial court was correct in directing 
a verdict for the defendant. Montgomery, C. J., and Moore, J., dissenting. 

This question has not been decided before in Michigan. The rule was 
laid down in the Turn Table Cases (Ry. v. Stout, 17 Wal. 657) by the United 
States Court, that where one leaves a dangerous machine exposed so as to 
tempt children to play with it, it is an implied invitation and owner is liable, 
has in the present case been repudiated. 

Michigan is not alone in taking the other view, in fact several states have 
refused to follow it. But Powers v. Harlow, 53 Mich. 507, cited the Stout 
Case, supra, and strongly hinted that should the question arise it would follow 
the federal doctrine. The opinion is an excellent digest of the law on the 
subject. 

Nuisance — Common Nuisance— Abatement. — State v. Stark, 66 Pac 
243 (Kan.).— On Feb. 17, 1901, in the city of Topeka, the appellant, with 
Carrie Nation and six others, broke into and injured a billiard hall in connec- 
tion with which intoxicating liquors were sold. By statute, all places where 
intoxicating liquors are sold or kept for sale are declared to be common 
nuisances. The court held, however, that this fact does not justify their 
abatement by any person or persons without process of law. 
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The question who may abate a nuisance may depend upon whether the 
nuisance is public or private. If it is a private nuisance, he only can abate 
it who is injured by its continuance. State v. Smith, 52 Wis. 134. But in 
Burnham v. Hotchktss, 14 Conn. 310, and other earlier cases, it is said that 
where there exists a common nuisance it may be abated by any individual. 
But the latter opinion is that this right is never intrusted to individuals in 
general without process of law and unless there is special injury the private 
citizen must leave the public injury to be redressed by the public authorities. 
Ely v. Supervisors, 36 N. J. 297; Brown v. Perkins, 12 Gray 89. 

Riparian Owners — Piers in New York Bay— Lateral Support-— White 
v. Nassau Trust Co., 61 N. £. 168 (N. Y.).—Held, that the law of lateral 
support does not apply to a support for a pier erected on land under water. 
This is a novel position. It is based on the theory that the rules as to lateral 
support of land as it is usually owned have no application to a case such as 
this. The distinction rs drawn in the nature of the substance, that land 
under water is muddy and plastic in its nature, changing with the ebb and 
flow of the tide and with anything which affects the bottom of the sea. 

Streets — Irrevocable Dedication— Plats — Land Companies. — Collins 
et al. v. Ashville Land Co., 39 S. E. 21 (N. G). — Where land is laid off 
into numbered city lots and streets, and certain lots are sold with reference 
in the deeds to a plat thereof, such streets are irrevocably dedicated in favor 
of purchasers of the lots, even though no registration of the plat is made. 
Douglass, J., dissenting. 

The general rule that one purchasing a lot with reference to an unregis- 
tered plat has a right to have the adjoining street kept open for its full width 
to the nearest traveled highway is unquestioned; but whether a purchaser 
of a lot requires a right of way over every street laid down upon the 
plat, does not seem definitely settled. In support of the present case are 
Conrad v. Land Co., 126 U. S. 776; Wolfe v. Sullivan, 133 Ind. 331; Taylor 
v. Coin, 29 Gratt. (Va.) 780; In re Opening of Pearl Street, in Pa. St. 565. 

The contrary view is also well supported, Carey v. Toronto, n Ont. App. 
416; Mahler v. Brennder, 92 Wis. 477; Hawley v. Baltimore, 33 Md. 270; 
Pearson v. Allen, 151 Mass. 79. 

The dissenting judge strongly protests against carrying to so great lengths 
the doctrines of street dedication and shows the injustice and unfairness of 
allowing a purchaser to keep open streets which are of no value or advantage 
to him. 
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LEGAL ASPECTS OF HYPNOTISM. 



In treating of this subject I propose to maintain throughout 
the psychologist's point of view ; that is to say, I shall speak of the 
phenomena of hypnotism and of their bearing upon the public mor- 
als, as these phenomena appear to the student of man's mental life. 
This will lead me to make certain references to the laws already 
existing, so far as they may be employed for regulating the prac- 
tice of hypnotism, and to offer some suggestions as to the general 
propriety of legal control of this practice; as well as — more espe- 
cially — concerning the punishment of crimes committed under hyp- 
notic influence. In all this, however, I ask my hearers constantly to 
bear in mind the important difference between the point of view of 
the lawyer, the judge, or the legislator, and that which is assumed 
in the discussion of this paper. 

Two remarks may fitly introduce the more specific considera- 
tion of the legal aspects of hypnotism. The first of these concerns 
the historical and practically universal character of the phenomena. 
It is a common impression that hypnotism offers something quite 
new or wholly peculiar; and which, therefore, may properly demand, 
when it comes before the law, some sudden and significant depart- 
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ure from established precedents, if not from time-honored princi- 
ples. But this is not the fact. The practice of hypnotism, whether 
through auto-suggestion or through influence from others is about 
as old as human history and is nearly as wide-spread as the race 
itself. Roughly speaking, the experience of mankind with hypnotic 
phenomena may be divided into three eras : In the first, hypnosis 
is connected with sooth-saying, magic, healing by laying on of 
hands, and various forms of witchcraft and priestcraft. Some of 
the Egyptian papyri seem to show that its therapeutic uses were not 
unknown at an early date in the land of the Nile. Similar phenomena 
were familiar to the Persian magi and to the Indian Yogins centuries 
ago. The latter have for an indefinitely long time practiced auto- 
hypnosis by gazing fixedly at the tips of their own noses, or by use 
of a method called Trataka, which is distinctly like that discovered 
independently by Dr. Braid. There are also certain Dervishes who 
are accustomed to put themselves into hypnotic conditions by pendu- 
lum-like swingings of the head accompanied by ceaselessly calling 
the name of "Allah." Preyer is undoubtedly justified in his claim 
that he has seen many women praying in the churches of Europe 
who were in a condition of hypnotic ecstacy. 

The second era of the experience of the race with hypnotic 
phenomena may be said to have begun with Mesmer, a Viennesse 
physician, who put forth the claim in his doctor's thesis of 1766 that 
the planets are of important influence in the cure of diseases. Mes- 
mer assumed a universal fluid, the medium of a mutual influence 
extending to all objects and including animate bodies. It insinuates 
itself into the nerves and thus renders the individual susceptible to 
influences from the stars and from those who surround him. But 
the third and last era for hypnotism began when, in 1841, Dr. 
Braid of Manchester, England, denied the theory of magnetic fluid, 
or other occult physical or spiritual influence, and asserted that the 
phenomena of hypnotism are of a mixed nervous and mental char- 
acter, and by no means wholly independent of the will or moral 
character of the hypnotized subject. Since Dr. Braid's time, and 
especially during the last thirty years, a vast amount of trained obser- 
vation and experiment has been brought to bear upon this subject ; 
as a result it may be said to be definitely and finally established that 
the principle of mental suggestion, combined with the well-known 
laws of association and habit, when taken in conjunction with those 
individual peculiarities or even idiosyncracies which all social 
phenomena exhibit, affords the chief, if not the sole, satisfactory 
explanation of these phenomena. 
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The other introductory remark to which attention should be di- 
rected is this: Again contrary to the common opinion, the truth 
appears to be that a very large proportion of both sexes, and of all 
ages except the very youngest, may be made more or less subject to 
hypnotic influences. It is indeed true that nearly all those subjects 
with whom Charcot and his followers have had the most marked 
success in obtaining results that are alleged to be mysterious and 
quite inexplicable according to any known principles of physiology 
or psychology, have been highly neurotic women; and that 
these subjects have been prepared in a way by being repeat- 
edly "subjugated" by the same operator under especially 
favorable influences. But, on the other hand, it is also true 
that, if at first their own consent and co-operation can be ob- 
tained, the patient and skilful operator succeeds to a greater or less 
extent with the large majority of his subjects, — young children and 
particularly "flighty" adults, who are incapable of prolonged atten- 
tion, being the principal exceptions. 

The bearing of these introductory remarks upon the more par- 
ticularly legal aspects of hypnotism will now be obvious. In treating 
of the subject we have to do — I repeat — with phenomena that are as 
old as human history and as widely distributed as the race itself. 
They cannot be ignored, or dismissed hastily, or handled satisfac- 
torily without prolonged and intelligent study. To account for them 
one can no longer resort to causes of an occult character — divine, or 
stellar, or telluric ; the phenomena are known to be ascribable to in- 
fluences which men exert upon themselves or upon one another, that 
are primarily of a mental sort, but, that operate through the nervous 
organism and customarily result in the production of more or less 
abnormal conditions of that organism. More particularly, as affect- 
ing the health and sanity of persons, the practice of hypnotism ap- 
pears before the law as a species of so-called "mind-cure," which is 
liable to turn out well or ill, according to the condition of the patient 
or the competency and good-will of the practitioner. As affecting 
the property, reputation and other interests of a more material sort, 
the practice of hypnotism falls under the principles regulating the 
influence— due or undue— of one person over another. In a word f 
the legal aspects of hypnotism all come under the principles regu- 
lating the influence of one member of the social organization over 
other members of the same organisation. To suppress the pheno- 
mena by law would be quite impossible ; to regulate them satisfac- 
torily by law will be difficult; hastily to make special laws provid- 
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ing for them would be unwise and probably ineffective to prevent the 
most serious evils arising from them. 

When, then, hypnotism appears before the law, the first duty of 
those who are interested in it from the legal point of view is to 
inform themselves concerning the facts and the generalizations from 
the facts, so far as generalization has been possible. To obtain this 
information the makers and enforcers of law must have resort to 
those who have studied the physiology and psychology of the subject 
in the most thorough and unprejudiced way. So long as legislators 
are unable or unwilling to do this, and so long as they are unable to 
get at the needed facts and truths by doing this, further special legis- 
lation would certainly be most wisely deferred. Meantime, so far 
as this is possible, the principles of law already established should be 
made applicable to the particular cases which arise. And I only 
anticipate what I hope to render somewhat clearer by this paper when 
I say that, in my judgment, there is less need than is often supposed 
for making new laws in order fairly well to reach most of these 
particular cases. 

I shall now treat some of the most important legal aspects of hyp- 
notism under the following three heads: (i) Crimes committed 
upon the hypnotized subject; (2) Crimes committed upon others by, 
or through, the hypnotized subject ; and (3) certain more general and 
indefinite relations of hypnotism to the law of the land. As has 
already been said, each one of these three topics will be briefly dis- 
cussed with a view to indicate what, in my judgment, are the most 
trustworthy conclusions affecting legal practice as these conclusions 
have been reached in the course of recent psychological investiga- 
tion. 

And, first, as to crimes committed upon the hypnotized subject, 
there can be no doubt that the susceptibility of the person who is in a 
state of hypnosis to certain forms of criminal treatment is greatly in- 
creased; and also that the liability to detection on the part of the 
criminal is, under the same circumstances, very considerably less- 
ened. This is particularly true in those cases where the practitioner 
has so frequently hypnotized the same subject as to induce a relation 
of special "rapport," which may become akin to real mental and 
physical subjugation. The danger of subjection to undue or crimi- 
nal influence grows out of the very nature of the condition called 
hypnosis; and it is emphasized by the application of the laws of 
association and habit to the relation which exists between the hypno- 
tizer and his patient. One of the most marked characteristics of the 
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hypnotic state is what I will venture to call the process of "decentral- 
ization" which goes on; that is to say, physiologically considered, 
the higher cerebral centres lose their place of .command ; considered 
from the point of view of the conscious mental life, the person suf- 
fers a loss of the power of rational self-control. In a word, the 
hypnotized subject is in a condition of preparation to become the 
"tool" of another — for evil as well as also for good. When this con- 
dition has been repeatedly brought about under the influence of the 
same person, the readiness of the hypnotic — in some cases amounting 
to a total inability to resist — to do, or to submit to, what is com- 
manded or suggested, becomes greatly intensified. By continued 
practice of this special form of influence very considerable changes 
can gradually be brought about in the opinions, the current thoughts, 
and the ruling principles of conduct. And the fact that memory of 
what occurs during the hypnosis is so much impaired, if not wholly 
destroyed, undoubtedly adds to the security enjoyed by the would-be 
perpetrator of a crime upon the person he has hypnotized. In this 
connection may be mentioned the celebrated case recorded by 
Ladame of a married woman whose abuse by a doctor who had fre- 
quently hypnotized her resulted, during the protracted absence of her 
husband, in a pregnancy, the cause of which had passed entirely 
beyond possible recall by the sufferer's memory.* 

It is to be said, on the other hand and in modification of the ex- 
treme of fear and suspicion to which the facts just noted have driven 
some minds, that few persons can be hypnotized, in the first instance, 
against their will ; and that all therefore, have some choice as to the 
character of the persons to whom they will resort for this sort of 
practice. (I will remark, in parenthesis, that those who desire and 
need help in the overcoming of certain nervous disorders, bad habits 
of body or mind, and immoral practices, often derive no considerable 
assistance from being treated judiciously by the method of hypno- 
tism.) Moreover, the profounder sources of action and the funda- 
mental moral character do ordinarily assert themselves, even in the 
hypnotic condition ; indeed they are, perhaps as a rule, the last things 
to give way before hypnotic as well as other influences. Still fur- 
ther, the criminal cannot safely reckon on a complete loss of memory 
on the part of the subject upon whom, while hypnotized, the crime is 
committed. As Forel has well said:t "Tempting and easy as the 

•Sec the remarks of Sallis, Ueber hypnotischc Suggestionen, etc., p. 45. 

tDer Hypnotismus, seine psycho-physiologiache, medicinische, und 
strafrechtliche Bedcuting, p. 144. 
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execution of a crime upon a hypnotized person is, just so dangerous 
on the other hand are its consequences for the criminal ; for the en- 
tire structure on which he builds his security ib a very fleeting thing 
which can easily be destroyed. Oftentimes the hypnotic subject 
wakes at a moment when one is least expecting it." 

The crimes to which the hypnotized subject is rendered most lia- 
ble are, first of all sexual assault ; and then — more doubtfully — the 
falsifying of memory through induced hallucinations, undue teste- 
mentary and other similar forms of influence, and possibly even in- 
duced suicide. It is probable also that this means has, in certain 
instances, been employed for the abduction of children, as du Potet 
in his "Complete Treatise of Magnetism" (1821) asserts to have 
frequently been the case in India. Most of the actual cases of crime 
which have come before the law consist, however, of sexual assaults 
committed upon females by so-called magnetic doctors to whom they 
have resorted for the purpose of being healed of nervous and other 
disorders, or by other males who have acquired this influence over 
them. The Swiss jurist, von Lilienthal, in the collection of crimes 
upon hypnotized persons which he discusses in his monograph* (pub- 
lished in 1887) enumerates only crimes of this order. The number 
of cases of this kind then recorded was not large. Among them per- 
haps the most notable is that of a certain roving beggar named Castel- 
lan who, in spite of a most unprepossessing personal appearance, suc- 
ceeded in repeatedly throwing into a semi-cataleptic condition a girl 
of twenty-six years of age, belonging to a family which he had cas- 
ually visited, in compelling her to abandon her home with him, and 
in completely subjugating her under his control. According to cred- 
ible testimony this girl had previously been "by no means hysterical, 
of blameless morality, and faithful in the fulfilment of her duty/ 7 

If the risk of crime of this sort being committed upon the hypno- 
tized subject is very considerable, when in the hands of an unscrupu- 
lous practitioner, the risk of being accused of crime of which he is not 
guilty is not wanting in the case of the most scrupulous practitioner. 
Beaunis is, therefore, justified in holding that hypnosis, like chloro- 
form, should not be administered except in the presence of some third 
person who shall secure and guarantee good faith. Indeed, the 
attempt to hypnotize any one against his own will or — in the case of 
minors and incompetent persons — the will of the responsible guard- 
ian should be, and probably would be, held to constitute an infringe- 
ment of personal rights which is punishable by law. The natural 

•Der Hypnotismus und das Strafrecht, p. 7 if. 
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unwillingness to complain of any such attempt, and especially to 
endure the suspicion of a weak or unsound mind, which the com- 
plaint would almost necessarily entail, constitutes a special diffi- 
culty in the way of dealing with all such cases. 

It is undoubtedly theoretically possible to induce hypnotized sub- 
jects to falsify testimony against themselves, or against others, to. 
persuade themselves that they remember committing crimes which 
they never committed, etc. Bernheinl and many other experimenters 
have had no especial difficulty in inducing by suggestion, almost all 
kinds of hallucinations of this sort, both with and without hypnosis. 
This has been likened to the illegal and criminal preparing of wit- 
nesses.* It is also quite conceivable that undue influence should be 
brought to bear in this way for the disposal of property, either by 
gift or by bequest. I do not And, however, that any actual cases of 
such influence have occurred with which the existing laws are not 
competent to deal, in case those laws are intelligently and fairly in- 
terpreted and enforced. 

That it is a crime against the health or other important interests . 
of a person, as dependent upon the exercise of his right of self-man- 
agement and self-control, to hypnotize him under any circumstances, 
cannot be maintained. Doubtless injury may be committed by in- 
judicious experimenting; and even greater injury by establishing 
the hypnotic habit, which is in many cases quite as much to be dread- 
ed as the alcoholic habit, the opium habit, or the bromide habit. But 
Forel may safely be trusted when he affirms that here, as in all other 
forms of therapeutics or of psycho-physical experimentation, every- 
thing depends upon the wisdom and skill of the operator. In his 
own experience, out of several hundred cases, his testimony is that 
not a single one has suffered any bad results, except a slight tem- 
porary headache. Most certainly the evils produced by hypnotic 
practice, taking the world over and the practice even in its crudest 
and most unskillful forms, bear no comparison with the evils pro- 
duced by the unskilled and ignorant, or experimental use of drugs 
by the practitioners in medicine. Were this the topic before us I 
might properly refer to the facts that no little of both the good and 
the harm done by doctors is really due to their use of this same prin- 
ciple of suggestion ; and that auto-suggestion is uniformly a power- 
ful agent toward the recovery of any patient. But as to the pro- 
priety of controlling the practice of hypnotism by law I shall refer 
again in another connection. 

♦Compare Moll, Hypnotism, p. 346. 
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Most of the cases of crime which is actually committed, or which 
may be committed, upon the hypnotized person do not seem to re- 
quire any special or new legislation. What is required, I have 
already said, is more intelligence on the part of the courts and of the 
legal profession as to the nature and limits of this particular kind 
of influence of one person by another. In practice, the requirement 
amounts to this, that every case actually occurring shall be investi- 
gated by competent experts and allowed to take its place before the 
law on its own merits. 

With respect, however, in the second place, to crimes committed 
by, or through, hypnotized subjects, the case is by no means so sim- 
ple and so clear. I say "by, or through; 9 * for in all this class of cases 
we are likely to have to determine how responsibility and guilt are 
to be distributed between the person accused of influencing another 
to commit a crime, and the person accused of acting in a criminal 
way under such criminal influence. 

There is little doubt that any number and almost any kind of 
crimes may be so impressed upon the imagination of good hypnotic 
subjects as to lead to their going through with these same crimes, 
under favoring circumstances and while in the hypnotic condition, 
in a pantomimic sort of way. And previous good character or kind- 
liness of intention are not a sure guaranty against the influence of 
such hypnotic suggestion. Just as in dreams virtuous persons not 
infrequently commit in imagination the grossest acts of violence or 
lust, or suffer the most dreadful calamities with only a somewhat 
stagey excitement of feeling but without quickening of pulse or tre- 
mor of heart. If the dreaming becomes somnambulistic the attempt 
may be made to put into actual execution the imagined deed Thus 
Liegeois gave to a young girl whom he had hypnotized a powder 
consisting of sugar and said to her: ''Here you have arsenic; to- 
morrow morning when no one is watching you, shake it into a glass 
of water and give it to your aunt to drink as lemonade. In this way 
you will poison her." The aunt, who had been informed of the ex- 
periment, reported on the following day that her niece had carried 
out the criminal suggestion precisely as she had been ordered to do 
by M. Liegeois. The same experimenter induced another patient 
to fire at her mother a pistol which she believed to be loaded. Sallis 
also had little difficulty in persuading a young man who was under 
his care in an "Electro-therapeutic" institute at Baden-Baden to fire 
a pistol at a servant under the hypnotically suggested impression that 
he was himself to be attacked by robbers who would endeavor to take 
his life. 
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Under hypnotic influence it is also possible for the experimenter 
to induce the hypnotized subject to commit theft or perjury, to sign 
spurious contracts or wills, and even to drink what is believed to be 
a deadly poison for the purpose of committing suicide. In spite of this 
experimental evidence, however, the cases where crimes have actually 
been committed by hypnotized persons under the influence of crimi- 
nal suggestion are comparatively rare. This fact, taken into con- 
nection with the character of all the phenomena observed, has led 
some authorities to what seems to be an extreme opinion in the other 
direction. One of the most trustworthy of the so-called school of 
Nancy, namely Dr. Bernheim, makes out a flat contradiction between 
his school and the school of Paris, in answer to the question : "Can 
crime be actually procured by hypnotic suggestion?" Another 
writer, who rather inclines to the side of Bernheim and the school of 
Nancy, answers this question with a qualified affirmative:* "Yes; 
crime can be so procured — in one's study." 

Now the truth plainly lies between the two extremes. It cer- 
tainly does not follow that the same patient who can be induced to 
stab some one with a paper knife, or to administer sugared water as 
though it were poison of arsenic, would use a knife of steel or the 
poison of arsenic known to be such, in the same way. In most ex- 
periments conducted "in one's study/' some, at least dim conscious- 
ness seems to remain with the hypnotized subject that he is acting a 
part, is indeed a partner with the experimenter in a sort of parlor com- 
edy. In general, the hypnotic will use a paper dagger much more 
recklessly than one made of steel. And just as the difference 
between the epileptic patient and the hysterical patient is made man- 
ifest by the fact that the former when seized with a fit is not unlikely 
to fall into the water or the fire, but the latter takes good care on 
falling down not to burn herself or even injure her clothing, so the 
difference between the hypnotic and the real criminal is that the 
former tries to avoid doing real harm and the latter is seeking pre- 
cisely this — to accomplish some particular harmful act. Moreover, 
as I have already said, previous good character and habitual good 
will do continue to show themselves even in the hypnotized person. 
Although self-consciousness and the feelings of responsibility and of 
personal identity have become much depressed, and the power of 
self-control is much diminished, yet those feelings and this power 
may subsist side by side with hypnotic hallucinations and hypnotic 
aboulia; as indeed, they do with the hallucinations and aboulia of 

♦So Moll, Hypnotism, p. 337. 
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most of the insane. In his work already referred to, the jurist von- 
Lilienthal cites instances — which might be almost indefinitely multi- 
plied — of resistance partial and temporary, or total and final, to hyp- 
notic suggestion of the criminal sort. 

In spite of all those truths which mitigate the danger, and dimin- 
ish the probability of any extended general use of hypnotic sug- 
gestion for the procuring of crime, it cannot be denied that the dan- 
ger is real and that the theoretical possibility has been in fact re- 
alized. The gravest danger for society, and the greatest difficulty 
for the law, are connected with the powerful influence which can, in 
certain cases, undoubtedly be exercised through what is known as 
post-hypnotic suggestion. In certain, more than customarily favor- 
able, but not so very rare, cases it is possible for the operator to lodge 
firmly in the mind of the hypnotized person, a suggestion which is 
subsequently carried out when this person is in an ordinary waking 
condition, and with a more or less complete forgetfulness of the ori- 
gin of the suggestion. Indeed, it not infrequently happens that the 
actions thus resulting appear distasteful to the person performing 
them ; and on being called to account for the performance, the doer 
of the deed assigns a reason quite foreign to the real cause. 

It will appear clear, then, that it is theoretically possible for the 
expert in hypnotic suggestion so to treat the hypnotic subject as to 
induce the performance by the latter, when in a normal condition, 
of a criminal deed which shall be acknowledged as his very own by 
the doer, and perhaps ascribed to an entirely fictitious reason, which 
reason may itself either be suggested by the operator or merely fan- 
cied by the subject. Of course, any such a case as this would present 
the extreme difficulties for the law to cope with in connection with 
the whole class of similar cases. As Dr. Leopold Drucker, Hof-und 
Gerichtsadvocat in Vienna declares:* "The danger of hypnotic 
suggestion consists in this, that the suggested ideas and the actions 
which correspond to them, not only prevail during the continuance 
of the hypnosis, but even become effective after awakening and es- 
pecially under circumstances which belong to a later point of time, 
and without the individual himself remembering what occurred 
during the hypnosis." In confirmation of this opinion we have 
actual instances like that narrated by the celebrated alienist, Krafft- 
Ebing ; here the patient was induced to appear on the day following 
the hypnotic suggestion at a given locality, to make an entrance into 

♦Der Hypnotismus und das Civil — und Strafrecht, p. 9. 
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a building by opening a window and letting herself down into the 
room, and there to sing a song in a dramatic manner. 

In spite of all, however, we find a marked difference of opinion 
as to the number of undoubted cases of crimes committed purely 
through hypnotic suggestion which have actually been adjudicated 
in the law courts of Europe. In France, where the matter has been 
most thoroughly discussed, the jurist, Liegeois, and the physician, 
Gilles de la Tourette have taken opposite sides ; the former — and this 
is contrary to what we should expect — holding that the danger for 
society from this source is very great, and the latter holding that it 
is very small. The most celebrated case which has come before 
the law in that country is probably that of Gabriele Bompard, who 
put forward the defence that she assisted in the murder of the hussar, 
Gouffe, under an irresistible impulse from hypnotic suggestion ad- 
ministered by her lover, Michel Giraud. The court promptly handed 
over the culprit for experimental examination to the experts, Char- 
cot and Dr. Brouardel, who decided adversely to her claim of irre- 
sponsible action. In pronouncing sentence of equal responsibility 
before the law, the presiding judge declared that an honest subject 
resists a dishonest suggestion. If he obeys, it is not because his will 
is subjugated, but because he consents. In this unqualified form the 
declaration of the French judge is psychologically incorrect. By 
repeated and prolonged use of hypnotic suggestion the honest person, 
after persistently resisting the temptation to crime, may finally yield 
as to a compulsory influence. But this proved psychological truth 
does not by any means of itself justify the decision of the courts in 
the celebrated case which occurred a few years ago in Kansas. On 
May 5th, 1894, in Winfield of that State, Thomas McDonald shot 
fatally Thomas Patten; but it was pleaded in his behalf that he was 
hypnotically influenced to this crime by one Andrew Gray. In this 
case the plea was so far accepted by the Lower Tribunal that Gray 
was convicted of murder and sentenced to death ; but the doer of the 
criminal deed was declared innocent. On appeal the Superior Court 
sustained the verdict of the Lower Tribunal. In my judgment there 
can be little doubt of the justice of punishing the instigator of the 
crime; but I have very grave doubts about the justice of releasing, 
as innocent, the man who did the shooting. 

In general, it is probable that the chances of the guilty going free 1 
from deserved punishment, if the plea of acting under hypnotic in- 
fluencgjs- allowcd as-a- defence, except in a very guarded way, are 
-eater than those of the innocent and irresponsible being punished 



184 YALE LA W JOURNAL. 

unjustly, if such manner of defence is habitually disregarded or 
treated slightingly. Cases of the following sort are, however, likely, 
occasionally to occur. A maid-servant R. L. had been convicted on 
sufficient evidence of stealing the valuables of her mistress. But the 
physician of the prison where she was confined, remembering that a 
former employer of hers, Dr. G£rault, had been accustomed to hyp- 
notize her, and on finding her still subject to somnambulistic attacks, 
dieted the truth as to the crime of which she had been convicted, 
in the following way : He hypnotized the prisoner ; he learned from 
her when in this condition what she had entirely forgotten while in 
her normal state, namely, that in a somnambulistic sleep she had re- 
moved her mistress' valuables to what she was convinced would be 
a safer place of deposit, and had then on waking forgotten entirely 
about the occurrence. 

How now, in view of all the phenomena and of the somewhat 
conflicting opinions regarding them, should the law deal with crimes 
alleged or proved to be committed under hypnotic influence? I sup- 
pose that the answer to this question will depend in some measure at 
least, upon which of the two schools of jurists, the so-called classical 
or the anthropological, one espouses. The former recognizes free- 
dom of will and punishes, in part at least, on account of moral blame- 
worthiness, and with some rough attempt to apportion the punish- 
ment to the amount of blameworthiness. The other school denies 
freedom of will, and aims to take no account of personal blame- 
worthiness but to regard only the interests of the social organiza- 
tion. Campili has, indeed, so far pressed the distinction in the posi- 
tion of the two schools as to affirm that the anthropological school is 
compelled by its principles to punish, in the interest of protecting 
society, hypnotic criminals whom the classical school would be 
obliged to refrain from punishing, because such criminals plainly 
acted without premeditation or intention of their own to commit 
crime. As a student of man's mental and moral life and develop- 
ment, I am prepared to say that, in the long run and larger domain, 
the two classes of consideration emphasized by the two schools must 
be brought largely to accord. But holding by the main positions of the 
so-called classical school it is my judgment that the present need is 
very little, or not at all, for new criminal legislation to cover the cas- 
es of crimes committed by, or through, hypnotized persons ; the need is 
rather for a more careful and intelligent application of the existing 
laws to the particular cases which arise under them. A few words 
of a more specific character may be in place here. 



LEGAL ASPECTS OF HYPNOTISM. i8 5 

In any case where the hypnotic person causes, or knowingly per- ^ 
mits himself to be filled with the suggestion of a criminal act, and 
then afterward, in however compulsory a manner, carries out the 
criminal intent, it would seem that both the hypnotizer and the hyp- 
notized deserve punishment. The adjustment of the degree of pun- 
ishment proper for each party to such a conspiracy to procure and to 
commit crime offers one of those problems that are constantly coming 
before all our courts of justice. It is well always to remember that just 
as the insane are still usually capable of various degrees of self-con- 
trol from that approaching the condition of the sanest down to that 
in which all self-control is nearly or quite lost, and the person be- 
comes the prey of circumstance, the victim of impulse, or the tool of 
others, substantially so is it with different persons under the differing 
degrees of influence from hypnotic suggestion. In those cases also, 
where crime has been committed through, rather than by, the hyp- 
notic subject the difficulty of adjusting the punishment to the guilty 
parties is not essentially different. On the one hand we certainly 
cannot accept the view of M. Desjardins,* who, however, seems to 
be nearly or quite alone in the opinion, that the punishableness of the 
hypnotic criminal is in every case justifiable, because he might have 
known beforehand what a risk he was running in allowing himself 
to become hypnotized. But, neither, on the other hand, does it seem 
safe to assume the position that crimes committed by persons whose 
impulse to commit them is due to hypnotic suggestion, in the admin- 
istering of which their wills have been in no way implicated, ought 
uniformly to be freed from blameworthiness and punishment; unless 
it could be shown that this influence had previously acquired — they 
themselves being void of evil intent in such a self-surrender — so com- 
plete a subjugation of their power of self-control and their feelings 
of responsibility as to render them the unwilling tool of another. 
And between this complete condition of subjugation and the condi- 
tion of full normal responsibility, as has already been indicated, we 
shall always be liable to find an indefinite number of intermediate 
degrees. On such an uncertain basis it is probable that there will 

♦See the Annales mldico-psychologigues, t. 44 (1886) p. 435, from which 
as reported in a note in von Lilienthal's work (p. 108) I quote: "M. Des- 
jardins aborde ensuite la question de la responsibility plnale. A ses yeux il 
ne saurait avoir de doubte sur ce point, que celui qui a consenti & 6tre hyp 
notise est pleinement responsable de sea actes delictueux. Ne savait il a quoi 
il s'exposait en se laissant hypnotiser? Du reste Miypnotisant partage le 
responsabilitl puisqu' il a provoque* les actes incrimenls. II y a done double 
responsibility, car il y a en deux volontls. 
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always rest the customary necessity for treating each case that arises 
in a somewhat distinct fashion. 

With regard to the laws upon one class of crimes, as they stood in 
Austria in 1891, the jurist, Dr. Leopold Drucker, declares there is 
plainly need of the enactment of new legislation. These crimes con- 
sist in the obtaining of secrets or the surrender of person by hypnotic 
or post-hypnotic suggestion. Says this authority :* "In the case of 
such a transaction our statute books show a gap ; and the particular 
features of any like matter-of-fact could only by a rather forced con- 
struction be brought under certain passages in legislation recently 
enacted." In my opinion, all contracts, bequests or other gifts, pro- 
cured by, or in connection with, any manner or degree of hypnotic 
influence should be regarded as null and void. In order to insure 
this, however, it would perhaps be enough if, without special legisla- 
tion, all such influence should come to be considered de facto undue 
influence. And yet much of such influence, essentially considered, 
is not really more "undue" than a very considerable part of the in- 
fluence which is not considered to be illegal, or to render void the 
advantages acquired by it, under the existing laws. 

The essential fact, I suppose, is that we are here dealing with one 
class of those very subtle and delicate relations which exist between 
human beings, which are very powerful and effective in directions 
that bring human beings before the law, but with which the law can 
only deal in a relatively rough and unsatisfactory fashion. This is 
always especially true when legal inquiry has to be made as to 
whether the surrender of her person, by a woman to a man, 
(the surrender being accompanied by a legal marriage, or not) has 
been brought about by any "undue" influence. And back of all is al- 
ways this question, unanswerable by either the law or the moralist and 
known only to God himself, as to how far any individual is responsi- 
ble, in any particular instance, for allowing himself, or herself, to be 
influenced to do wrong by the suggestion or command of another. 
I trust I have made it clear— even at the risk of repeating myself 
wearisomely — that, in my judgment, responsibility for crimes com- 
mitted under the influence of hypnotic suggestion is a matter of so 
indefinite degrees that each case requires treatment by itself; that, 
with one or two possible slight modifications, the existing laws are 
quite sufficient ; and, finally, that what is needed is more enlighten- 

*See Work already cited, p. 14. 
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ment on the part of the lawyers and judges concerning the pheno- 
mena and laws of hypnotism itself. 

That the person who deliberately sets about subjugating another 
by repeated hypnotizing in order to make that other his unwilling tool 
for the commission of crime, is himself a criminal of the worst and 
most dangerous order, and deserves, if detected and convicted, the 
severest punishment which the law allows, I do not need to argue. 

In passing to consider the third topic — the relation of hypnotism 
to the law in general — we are met by a question which is of no little 
theoretical importance, but the affirmative answer to which could 
probably not be made available for securing the ends of justice in 
accordance with the principles which control the practice of our own 
courts of law. The case under the French code differs in important 
ways. Can hypnotism be useful to justice? Can it be employed to 
obtain evidence— especially against the accused? . In the case of 
Gabriele Bompard, to which reference has already been made, the cul- 
prit, who claimed to have committed the murder under irresistible 
hypnotic influence, was with her own consent rehypnotized and exam- 
ined, when in the hypnotic state, with a view to test the truthfulness of 
her claim. I have already said that the decision of the experts was ad- 
verse to her claim. Now it is theoretically quite possible that the 
truth might sometimes, perhaps frequently, be obtained in this way. 
For the ancient motto, in vino Veritas, applies very well to the hyp- 
notic condition on making the necessary changes in the language. 
According to the more general features of the condition itself, the 
memory of what had occurred in previous hypnotic states would be 
more likely to revive and correctly reproduce these occurrences on a 
recurrence of the hypnosis. Moreover, as we have already seen, the 
loss of self-control is distinctive of this condition ; and secrets, even 
when to divulge them would convict of punishable crime the person 
concerned, are very likely to be let slip when that person is in the 
hands of the skillful practitioner of hypnotism. 

On the other hand, if there is a chance of getting truth, which he 
might otherwise be able and might very much wish to conceal, from 
the hypnotized as well as from the drunken man, there is also a very 
good chance of getting a large admixture of mistake and falsehood. 
For hypnotic subjects, like alcoholic subjects, can lie consciously; 
they even invent subtle webs of falsehood, as well as those who are 
in the normal state of waking. Indeed, in certain cases the dispo- 
sition to prevaricate, and a certain low but effective form of animal 
cunning, are developed by the hypnosis itself; while an increased 
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suggestibility for all kinds of illusions and hallucinations is as much 
an essential feature of the dream-life of hypnotic, as it is of normal 
sleep. In spite of these difficulties, however, it would be, I think, 
possible in many cases, if it were legally permissible, successfully to 
employ hypnotizing for detective purposes. Nor does it seem to me 
that the unfairness or the illegality of it is any greater than that of 
numerous methods of detecting crime and procuring evidence which 
are actually employed; and which, if not sanctioned, are at least 
winked at by the law. The supposition of Binet and Fere is un- 
doubtedly rather fanciful, and yet by no means impossible of realiza- 
tion. Say these investigators : "We shall perhaps one day have in 
some band of rogues or of assassins, a hypnotisable subject who will 
most heartily (de son plem gri) lend himself to criminal suggestions. 
The utility of suggestion, in such circumstances, is readily compre- 
hensible ; for persons who act under the control of a hypnotic sug- 
gestion have more audacity, courage, and even intelligence than when 
they act of their own motion." It will perhaps be in good time to 
await the proved existence of such bands of rogues, or of any con- 
siderable extension by individual rogues of the highly dangerous 
method of procuring the commission of crime through hypnotic in- 
fluence, before introducing the parallel method of the use of the same 
influence for detective purposes. In any and all cases the psycholog- 
ical principles with which investigation, as far as at present con- 
ducted, furnishes the law upon this point may be fairly summed up in 
the following sentences : "According to ray experience," says Moll,* 
"the subject keeps his individuality, and what he does not choose to 
tell, he hides." And, again, although the skillful practitioner who 
has a fair chance and patiently works at the problem can usually suc- 
ceed in extracting the truth, yet the only safe general rule runs: 
"Statements made in hypnosis might be suggestions" (might be very 
useful for detective purposes) "but could never become proof." 

Of course, the legal practice under English and American law 
would not allow evidence obtained in this way, from the accused 
against himself, to be used for his conviction, however highly prob- 
able it might be that the evidence was a sufficient proof of the facts. 
In general this practice is as sound psychologically as it is legally. 
For there is very great danger that the patient will, by suggestion, 
falsify his own memory and sincerely but falsely accuse himself. In 
this connection we are reminded of the numerous cases of children, 

♦Hypnotism, p. 347. 
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and even of adults, who have been urged into the confession of 
crimes which they never committed. There are numerous instances 
— and I have no doubt that every operator who has treated a consid- 
erable number of cases could give one or more — where it is entirely 
possible to get from the hypnotized subject a sworn statement in 
writing inculpating himself in almost any desired manner. Never- 
theless, I do not see why the confessional of the hypnotizer should be 
allowed the sanctity which is accorded to the confessional of the 
priest or the lawyer of an accused party. 

Shall the practice of hypnotism be regulated by law, is another 
important question which properly falls under this head. To forbid 
it altogether by law would indeed be as the professor of jurisprud- 
ence, von Lilienthal, has said, "to pour out the child with the bath/" 
Moreover, such a law would, for obvious reasons, most surely prove 
ineffective. Shall the practice of hypnotism be, if not wholly for- 
bidden, in any way specially restricted or controlled by legislation? 
Its practice for criminal purposes we have seen to be fairly well — 
although, perhaps, not quite sufficiently at all points — guarded 
against by existing laws. But shall all unauthorized practice of 
hypnotism be considered a crime? In Belgium, for example, a law 
has been passed which forbids the public exhibition of hypnotized 
subjects, and forbids also the hypnotizing under any circumstances 
of persons under eighteen years of age, or of those mentally unsound 
or weak. The same law makes it punishable to tell any hypnotized 
person news with a design to deceive him, or to extort secrets from 
any person while in a condition of hypnosis. The first clause of this 
law is, in my judgment, wholly to be commended ; but I shall return 
to the subject upon which it pronounces a little later on in the dis- 
cussion. The other features of the Belgian legislation are of very 
doubtful expediency from the point of view of the public good. 

There are, indeed, real dangers to the hypnotized person, even 
when in the hands of a more than ordinarily expert practitioner. 
These dangers are great when the method of hypnotism is tried by 
unskilled, or venturesome, or unscrupulous persons upon patients 
of a specially susceptible or neurotic tendency. Among such dan- 
gers I may mention the following: (a) The danger of developing 
a latent hysteria. Especially are the more violent methods apt to 
produce hysterical crises. In public exhibitions the temptation al- 
ways is to press for the more remarkable phenomena. And patients 
who allow themselves for a long time to be exhibited as hypnotic 
subjects of a remarkable order are extremely liable to serious injury 
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in this way. (b) There is always the danger of developing an 
excessive tendency to hypnosis ; and this tendency may terminate in 
(c) what is technically called the "hypnotic training;" where normal 
self-control, especially in the presence of persons with whom the 
patient is in particular "rapport/ 9 becomes almost or quite com- 
pletely extinguished. Certainly hypnotism is not a matter to play 
with, or to "fool with ;" and neither playing nor "fooling" is in any 
supposable case quite free from danger. But, then, the same thing 
is true of all the most powerful therapeutic agencies; and, indeed, 
of all the most potent influences which one person exercises over 
other persons in the same social organization. Judiciously employed, 
hypnotism has been and, probably, in the future increasingly will be, 
an effective agent for the benefit of persons afflicted with certain 
classes of physical and mental ailments. 

All legal regulations of hypnotic practice, and all provisions fof 
the punishment of its unauthorized employment, necessarily imply 
the selection of a certain class of persons to whom such practice 
might be most safely entrusted, and the exclusion, under penalty, of 
all other classes of persons from the privilege of practice. In con- 
sidering the enactment of such legislation, doubtless everybody thinks 
first of the doctors of medicine as the proper class to whom to entrust 
the practice of hypnotism. But in some respects the persons who 
bear this title are about as poorly fitted for such a trust — if it is to 
be called a trust — as is any other class of society. For admitting 
the propriety of applying the term "doctor" (i. e. of medicine) to the 
entire multitude whom the law is compelled in this country at the 
present time to recognize by that title, the great majority of doctors 
are lamentably ignorant of the most fundamental principles of psy- 
chology, neurology, and even physiology ; and for unscrupulousness 
as respects ends and methods they are certainly not a whit superior 
to any of the other professional, business, or "laboring" classes. 
Moreover, in this country most of the class are restrained by profes- 
sional prejudice and by fear of the loss of professional reputa- 
tion, from making even such inquiry as they are capable of making, 
into the marvellously complex and difficult field covered by the terms 
suggestibility" and "hypnotic" phenomena. As for the so-called 
magnetic doctors," and others of like kin, these persons are, as a 
rule, distinctly inferior both in intelligence and in morals to the prac- 
titioners of the "mind-cure," "faith-cure," and "Christian Scientist" 
order. 



it 
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The attempt to designate by law the proper parties to authorize 
for the practice of hypnotism would, therefore, be extremely diffi- 
cult and complicated. At present, at least, it would be much wiser 
in my judgment not to attempt such a task ; but to leave any alleged 
cases of personal injury to be adjusted as fast as such cases arise. 

In the absence, or in the place, of any legal restrictions over the 
practice of hypnotism the following rules, quoted from Beaunis,* 
should be followed by the conscientious practitioner who wishes to 
give no offence, and to be responsible for no evil consequences, of 
which the law might properly take cognizance. "Never to put any 
one into hypnotic sleep without the formal consent of the subject, 
and always in the presence of an authorized third party. To inquire 
beforehand whether the subject is afflicted with nervous attacks and 
what is the nature of such attacks. To take the same precaution 
with reference to troubles of the circulation; and in these cases, if 
there is no physician in attendance, not to attempt hypnotizing until 
after having taken the advice of a competent physician. To make 
the subject feel that there is no danger, and to reassure him in every 
possible manner. If he continues to manifest the least apprehension, 
not to insist but wait for another occasion. Not to make suggestions 
without the formal content of the subject ; and to avoid every sugges- 
tion that is sad, painful, disagreeable, or terrible. To suggest to the 
subject, before awakening him, that he will experience no inconven- 
ience from the hypnotic sleep, when once he has been awakened." 
Some of these rules seem to touch, if they do not pass beyond, the 
extreme limits of the precaution which is desirable or necessary ; but 
in the keeping of them, under all ordinary circumstances, there is un- 
doubtedly much assurance of safety. 

There is one form of the practice of hypnotism, and that the most 
popular of all, which, in my judgment should be promptly made ille- 
gal by the necessary legislation. I refer to the public exhibition of 
hypnotized persons for pay ; or, in other words, the giving of public 
shows of hypnotic phenomena. Such legislation would seem to be 
justified on the ground of the danger, both physical and moral, to the 
subjects exhibited, as well as of the terrifying and demoralizing in- 
fluence of the exhibitions upon the general public. But one is com- 
pelled to admit — alas ! — that the application of these same considera- 
tions to the character of public exhibitions in general would deprive 

•Le Somnabulisme Provoqud, Etudes physiologiques et psychologiques, 
p. 4if. 
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the public belonging to all social grades, high and low, of a consider- 
able part of their most highly valued forms of amusement And 
what can be done by law in the face of a public sentiment which, 
while it is ready to take from the poor man his only means for sup- 
port, in pity of the sore back or spavined leg of his breadwinning 
horse, has little practical interest in the thousands of human beings 
who, in its mines, and factories, and stores, and on the boards of its 
theatres and vaudeville performances, are being sacrificed in the in- 
terests of its trade or its amusement? 

The conclusions reached by this brief and fragmentary discussion 
of the legal aspects of hypnotism may now be summarized under 
the following four heads : — 

First : Hypnotism appears before the law as a somewhat special 
case of the influence of one person over another person, under con- 
ditions which, although more or less abnormal, are after all not us- 
ually such as to make wholly inapplicable the legal principles which 
regulate all intercourse between persons. In arriving at the facts 
and laws of such abnormal influence the testimony of experts is par- 
ticularly necessary ; and here, as well as elsewhere, the trustworthy 
expert is the trustworthy man who has given prolonged and special 
study to the phenomena. Even so, the testimony of different experts 
will doubtless continue to differ upon not a few questions both of 
fact and of physiological and psychological principles. 

Second: There is considerable danger of crimes being com- 
mitted upon the hypnotized subject. The whole condition of hyp- 
nosis renders the subject particularly exposed to this danger. But 
the danger is greatest in respect of sexual crime which is in general 
a matter of influence by some form of suggestion, and of response 
with varying degrees of suggestibility ; and, finally, of the concurrence 
of two wills, or the overcoming of one "will by another. It does not 
appear, however, that special legislation is necessary or desirable to 
meet any of this class of cases which arise under the practice of hyp- 
notism ; unless it be where secrets are extracted, or other forms of 
semi-voluntary concessions are gained, by means of hypnotic influ- 
ence. 

Third: There is a less considerable and yet real danger of 
crimes being committed by, or through, the hypnotic subject ; and if 
these crimes are due to post-hypnotic suggestion, they become pecu- 
liarly difficult of treatment by the usual methods of the law. In 
such cases our courts may at any time have to face some of the most 
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puzzling problems with which human attempts at legal justice can 
have to deal, in the effort properly to distribute the blameworthiness 
and the punishment of crime. On the one hand, is the danger of 
punishing most severely the less guilty, or even the wholly innocent ; 
on the other hand, there is the equal, or perhaps greater danger, 
of letting the guilty go free, or of encouraging those basest of all 
double crimes where the really guilty person commits the further 
crime of diverting his punishment upon some other person. It is 
not, however, by increasing the number and complexity of our laws 
that we shall do the best possible to escape, or to diminish this diffi- 
culty. It is the rather by using the highest obtainable intelligence, 
scientific information, and the fair spirit, in administering the exist' 
ing laws. 

Fourth : As to the general relations of hypnotism to the law of 
the land, one improvement may safely be made. Public shows of 
hypnotic subjects should be forbidden by law. To give them should 
be made a punishable offence. Moreover, it might properly also be 
made illegal to attempt to hypnotize any one against his or her con- 
sent, or the consent of the legal guardian, for any purpose what- 
soever — experimental, therapeutic, or other purpose. 

Before leaving this subject I wish briefly to refer to a matter of 
the most profound interest both to psychology and to the law, but 
which it has probably never occurred to most of you to connect 
with the phenomena of hypnotism. From the psychologist's point of 
view the connection, however, is very close and immediate. I 
refer to the nature and effects of what is sometimes called "collective 
suggestibility." Multitudes — I may be permitted to say masses — 
of human beings, whose customary rationality and habits of reason- 
able self-control are of a low order, when under the impulse of smoul- 
dering passions and somewhat fixed suggestive ideas, often break 
forth with an amazing simultaneousness, on the slightest provoca- 
tion, in the most frightful crimes. This is largely the psychological 
secret of the combined criminal action of lynchers, rioters, and mobs. 
In any of our great cities, or larger towns, it is entirely possible by 
skillful manipulation of the natural and valuable principles of sym- 
pathy and imitation to start up suddenly a widespreading and wholly 
unreasoning movement in the direction of various kinds of crime. 
Such phenomena of crime committed under the influence of collect- 
ive suggestibility are as old as human history, from and before the 
time when the multitude cried "crucify him, crucify him," down to 
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the recent insane performances in the streets of Athens, 
or among the "Boxers" in China, or in our own South- 
ern and Western regions. Laws and courts find almost 
insuperable difficulties in preventing or in punishing crimes due to 
"collective suggestibility." But I fear that certain political and 
social influences are steadily at work to-day in this country, to heap 
up a vast amount of this highly inflamable and dangerous material. 
And I am willing to close this paper — already too long drawn out— 
with the suggestion that only the steady training of the multitudes 
in that intelligence and righteousness which frees the individual from 
the power of ingeniously suggested but false and hallucinatory ideas, 
and puts and keeps him in a rational control of himself, can save us 
from the terrible consequences of crime committed through the in- 
fluence of bad men upon "collective suggestibility." 

George Trumbull Lodd. 



Note. Written for the Yale Law Journal, and at the request of the 
New York Bar Association, read before that body at its annual meeting, Jan- 
uary 22, 1902. 
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ON THE ORIGIN AND NATURE OF LAW. 



Writers on jurisprudence have found great difficulty in defining 
the word law. Sir Frederick Pollock, in his First Book of Jurispru- 
dence, says : "We find in all human sciences that those ideas which 
seem to be most simple are really the most difficult to grasp with cer- 
tainty and express with accuracy. * * * Any tolerably prepared 
candidate in an English or American law school will not hesitate to 
define an estate in fee simple ; on the other hand, the greater have 
been a lawyer's opportunities of knowledge and the more time he has 
given to the study of legal principles, the greater will be his hesita- 
tion in answering this apparently simple question, What is Law ?" 

And Judge Dillon, in his "Laws and Jurisprudence of England 
and America," says : "One might a priori, think it were easy to de- 
fine law. Grave mistake. Whoever has studied this subject feels 
the overpowering sense of its difficulties — difficulties which seem to 
be beyond the reach of the most enlightened and trained intellects, 
and to overwhelm them with a consciousness of their own insufficien- 
cy. It requires a bolder man than I to propound a definition of the 
law of the land which shall be at once comprehensive and accurate. 
Volumes have been written on this precise subject with, to me, at all 
events, no satisfying result." 

I shall not attempt to do what these masters confess is beyond 
their power, and shall therefore abstain from attempting precise 
definition and content myself with endeavoring to give some idea of 
the origin and nature of law by description and illustration. 

The word "law," with its plural "laws," is used in many dif- 
ferent senses, some more or less closely related, and some almost 
totally opposite. Sometimes there is an ethical sense, as when we 
say the moral law, or the laws of morality, or the law of nature. In 
others there is rather the idea of uniformity of cause and effect, of like 
conditions producing like results, as when we say the laws of trade, 
the laws of political economy, the laws of history, the laws of health, 
and others of like nature. The students of physical science speak of 
the laws of gravitation, of motion, of mechanics, meaning the qual- 
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ities that inhere in matter, the uniform action of given forces. It is 
not for the lawyer as such to say that in these cases the word "law" 
is improperly used ; I do not know that we could establish a right of 
preemption to the word ; but we can say that when the word "law" 
is thus used it does not mean what it does when used by lawyers. 
There is in these uses of the word no implication of constraint or 
obligation pressing upon rational beings which is of the very essence 
of the law with which lawyers are concerned — municipal law, as it 
is styled by Blackstone. Thus we see the word "law" is used to 
describe properties, relations or conditions existing everywhere in the 
physical, mental and moral world ; in the exact sciences as well as in 
the mental and moral. 

One theory of the nature and origin of municipal or civil law is 
that it is a series of commands addressed by a superior to inferiors. 
Thus Blackstone tells us it is "a rule of civil conduct prescribed by 
the supreme power in the state, commanding what is right and pro- 
hibiting what is wrong." Of this it may be said in the first place that 
it is not at all a definition of "law," but only of "a law," an Act of 
Parliament, of Congress, of the Legislature ; a definition of what was 
called by the Romans lex and not a definition of jus. This is appar- 
ent, not only from the express terms of the definition, but in what 
Blackstone says in his "endeavor to explain its several properties as 
they arise out of this definition." This explanation refers almost 
exclusively to Acts of Parliament. Being this, it does not at all ex- 
plain or account for the origin or nature of law, except so far as it 
can be found expressed in laws enacted by legislatures. For if law 
be "a rule of civil conduct prescribed by the supreme power in a 
state," then until the supreme power prescribe there is no law. And 
if there be any laws prescribed they will be found in the printed laws, 
and all we need do to learn what is the law is to look them up and 
read them. There are many such laws, but they do not separately or 
together answer the proper definition of law. They are separately 
examples of single laws, and collectively a more or less complete col- 
lection of the whole body of legislative enactments on the particular 
subjects to which they relate. 

That this theory that law is a series of commands addressed by a 
superior to inferiors is untenable is, I think, shown by Mr. James C. 
Carter in his excellent address delivered before the American Bar 
Association in 1890 on "The Ideal and the Actual in Law." As 
Judge Dillon correctly says in his admirable work above referred to, 
page 13, "Law, even municipal or civil law, is vastly more than 



ON THE ORIGIN AND NA TURE OF LA W. ig7 

Blackstone's and Austin's stereotyped and imperfect definition makes 
it — a command of the sovereign — a rule of civil conduct prescribed 
by the supreme power in a state — if by this is meant something al- 
ways originating with and created de novo by the legislature — a mere 
product of sovereignty of the legislature — and which therefore the 
legislature can determine, fix and mould as clay in the potter's hand 
at his pleasure." 

Another theory is that law originates in custom, or, as expressed 
by Mr. Carter, that "Our unwritten law — which is the main 
body of our law — is not a command or body of commands, 
but consits of rules springing from social standard of 
justice or from the habits or customs from which that standard has 
itself been derived ; that law is custom and opinion." Thus he says : 
"The parties arguing a case before a judge talk of principles and 
rules. But these are nothing but customs. The plaintiff seeking to 
enforce payment for goods sold tactitly relies upon the rule or prin- 
ciple that purchasers must pay for the goods they buy. But why 
is this a principle? Plainly for no other reason than that it is the 
universal custom. If such were not the custom there would be no 
such principle." 

There can be no doubt that the law is often evidenced by custom 
and that the courts frequently decide cases in accordance with the 
custom found to exist among those engaged in the particular business 
with respect to which the question arises. But I think the part that 
custom plays in the origin of law is not so important as it is said to 
be by Mr. Carter, and that he is seriously in error in declaring that 
"law is custom and opinion," and that the principles of law are 
merely "universal custom." In my opinion the principle does not 
follow from the custom, but the custom is the outcome of the prin- 
ciple. Organized society could not exist, men could not deal with 
each other if "purchasers did not pay for what they buy." But as 
it was intended by their Maker that men living in organized society 
should buy and sell to each other, He fitted them for this by writing 
on their consciences the principle that they should pay for what they 
buy. Therefore they do— usually — pay for what they buy, and thus 
arises the custom so to do. But the principle does not exist because 
of the custom ; the latter is the product of the former, and if a place 
could be found where it was the custom of the majority of purchas- 
ers not to pay for what they buy, and a court were established there 
and the question came before it whether the defendant should or 
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not pay, the decision would inevitably be against the custom and in 
favor of the principle. 

For these reasons I could not say with Mr. Carter that "law is 
the mere expression of the universal habits and customs of the peo- 
ple in their jural relations." I believe rather that it is the body of 
principles and rules recognized and enforced by the courts by which 
the relations of the members of the community with each other art 
regulated. Many of these principles and rules are evidenced by cus- 
toms and usages, but these are only evidences and products of the 
principles and not the principles themselves, nor identical with them. 
The difference between these two points of view is perhaps more im- 
portant than might be at first realized. If the custom be the law, all 
we need do to ascertain what the law of a particular case 
is would be to find what is the custom. But in many cases it would 
be found that the custom was not in accordance with legal principles 
and could not be recognized by the courts, because not in accord- 
ance with legal principles, nor with the dictates of sound morality 
upon which these legal principles are based. 

A pertinent illustration of the ethical quality of the law is afforded 
by the case of Grant vs. The Gold Exploration Syndicate, reported 
in ( 1900) 1 Queen's Bench, 233, C. A., where it was decided that the 
purchaser of a tract of land could recover from his agent whom he 
had employed to purchase the land for him the amount of a secret 
commission which the seller had paid to the agent to induce him to 
get the purchaser to take the land, and was intimated that if the 
money had not already been paid over to the agent, but only agreed 
to be paid, the purchaser could recover it from the seller. 

Commenting on this case, Sir Frederick Pollock says what is 
undoubtedly true, that "the morality of the law as regards the duties 
of agents is absolutely sound and rises far above the morality of the 
business world." The correctness of this statement is shown by the 
fact, which appeared in some recent proceedings in the courts of Eng- 
land, that it is a very common custom for agents to take secret com- 
missions from parties with whom they are dealing on behalf of their 
principals ; so common, indeed, that if, as Mr. Carter maintains, cus- 
tom makes the law, it would be the law that such commissions might 
be taken, when in fact the law does not permit this to be done. 

At the same time we must not forget that law and morality are 
not identical, and that in the strict sense of the term only the morality 
that is enforced by the power of the state through the courts is law. 
When Jesus was explaining to the Jews of his time the essential prin- 
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ciples of the marriage relation, He referred to the fact that the law 
of Moses permitted divorce because it had to be adapted to the 
"hardness of the hearts" of the Hebrews. So the law now cannot 
exact a higher degree of morality from the citizen than can be real- 
ized and attained by those to whom it applies. The seller of goods, 
must be allowed to indulge to a certain degree in praising his wares 
without being held to a warranty, and the purchaser may to some 
extent say "it is naught/' and then go away and boast without incur- 
ring any legal penalty. 

We must not, therefore, make the mistake of confounding law 
with morality. The latter is on a broader and a higher plane than 
the former. The state does not and cannot undertake to prescribe or 
regulate the relation of the citizen with his Maker. It does not 
and cannot attempt to interfere with or prevent his thoughts, or, 
usually, even his actions, so long as they merely affect himself. Only 
when they effect his fellow citizens can the state take cognizance of 
them. And those acts only of which the state does take notice 
and the performance of which it does enforce or prohibit are the sub- 
jects of law. 

But though the boundaries of the regions covered by moral law 
and municipal law are not the same, much of the same region is cov- 
ered by both, and the fundamental principles of the latter are found 
in the former. And it cannot be too strongly emphasized that in 
neither do the principles originate or derive their existence or date 
their commencement from the fact of their promulgation. The rela- 
tive duties between man and man recorded on the tables of stone by 
the finger of God did not originate from the fact that they were thus 
recorded. Murder was as much both a sin and a crime before that 
solemn transaction as afterwards. Cain was a murderer even though 
when he committed the crime of fratricide it had no name. Jesus 
did not originate a moral principle when he announced the golden 
rule ; He merely made it known. I do not mean of course that the 
obligation to live up to the requirements of this rule did not rest more 
heavily on the consciences of men after it was made known to them, 
but I do mean that as a principle of morals it existed in the nature 
of things before it was announced as well as after; that a perfect 
human society .can never be attained until the observance of this rule 
becomes universal, and therefore that it is implied in the idea of such 
a society. 

This is merely an illustration of what I believe to be a general 
truth, namely, that all the fundamental principles of both the moral 
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law and municipal law exist as much in the nature of things in the 
moral world as does the principle of gravitation in the physical 
world. And no one supposes that Newton did anything more than 
discover the principle that had inhered in matter ever since it was 
created. 

Heron on Jurisprudence, page 59, quoting, says: "Edmund 
Burke has said that we are all bora in subjection— all bora equally, 
high and low, governor and governed — in subjection to one great, 
immutable, pre-existent law, prior to all our devices and prior to 
all our contrivances, paramount to all our ideas and all our sensa- 
tions, antecedent to our very existence, by which we are knit and con- 
nected with the eternal frame of the universe, out of which we cannot 
stir. And he has described the science of jurisprudence as the pride 
of the intellect, the collected wisdom of ages, combining the princi- 
ples of original justice with the infinite variety of human concerns." 

This is what I understand is meant by Hooker when he says: 
"Of law there can be no less acknowledged than that her seal is the 
bosom of God, her voice the harmony of the world; all things in 
Heaven and earth do her homage, the very least as feeling her care 
and the greatest as not exempt from her power ; both angels and men 
and creatures of what condition whatever, though each in different 
sort and manner, yet all with uniform consent admiring her as the 
mother of their peace and joy." 

It must of course be understood clearly that, as I have already 
stated, the field of municipal law is not as broad as that of moral law. 
The jurist does not attempt to enforce the laws of morality in the 
abstract. As a jurist he has nothing to do with the private morals of 
his fellow citizens. It is only their relations with each other and the 
relation of each to all that he attempts to regulate and control. But 
when he does attempt this regulation and control, if it is to be bene- 
ficent and helpful, it must be done not by an arbitrary law and not 
merely by enforcing such usages and practices as the people are in- 
clined to adopt, but so far as possible those that are based on the 
immutable principles of justice and right. 

My conception of municipal law is that it exists at all times and 
everywhere as much as do the physical laws by which matter is gov- 
erned. The principal difference between these is . that the latter 
inhering in inanimate matter are fixed and certain, and always opera- 
tive. The laws of electricity have existed ever since the world was 
created, though until recently they were unknown. So the laws that 
ought to govern men and regulate their relations with each other ex- 
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isted as part of the moral order of the universe before men came into 
social relations with each other, but they are called into operation 
only when these relations are established. 

If five thousand human beings were landed together on an unin- 
habited island and made their home there, they would at once estab- 
lish a tribunal to administer the "law." And this tribunal would not 
wait for the enactment of "laws" by a legislative body, nor for cus- 
toms to be adopted by common consent, but it would be prepared 
at once to decide the cases brought before it. It would not wait for 
a definition of larceny before it would punish one shown to have taken 
his neighbor's goods; nor for a definition of debt or consideration 
before it would compel a man to pay for what he had bought from his 
fellow. In other words, such a tribunal would be prepared with a 
principle or rule for the decision of every case that was brought 
before it. Whence would come these principles ? Manifestly they 
would be deduced from the view that the members of the tribunal 
held of what was right in the given case. If the judge had been 
trained in a system of laws in the country whence he came and knew 
what had been held to be right under like circumstances there, he 
would no doubt be influenced by that knowledge in coming to his 
conclusions, but that would simply be paying deference to the opin- 
ions of others as to what was right and adding their judgment to his 
own to aid him in determining what was right and just; in other 
words, in agreeing with an ideal "law." And this is what occurs as 
the system of law of a country becomes established. Precedents 
multiply, and when a case is brought to a lawyer *for advice or to a 
judge for decision, he examines the precedents created by the prior 
decisions in similar cases. But in doing this the soundest judgment 
and discrimination must be exercised. The cases may be similar in 
many of their elements and yet not be alike, and the difference may be 
such that a different principle of decision should be applied. Or it 
may be, and often is, assumed that the law of the case is in the decis- 
ion, whereas it is not there, but in the principle upon which the decis- 
ion is based. It therefore becomes of the utmost importance for the 
lawyer and the judge not only to be thoroughly grounded in legal 
principles and skilled in applying them, but also in the principles of a 
sound morality, if he would escape being misled by the apparent au- 
thority of decisions that seem at first sight to apply, but really do not, 
to the case with which he is concerned. 

Not seldom the decision may be correct and the correct principle 
may be found in the opinion when at the same time an erroneous 



202 YALE LA W JOURNAL. 

principle may be made so prominent that on the surface it appears to 
be the ground of the decision. Thus it has been so often said in 
judicial opinions that "a mistake in law is no ground of relief/' or 
that "no relief can be had in equity from a mistake in law/' that it 
comes to be cited in opinions as a "well settled general rule. 1 ' But 
when the principle of the decisions is carefully examined it will be 
found that where one had paid money or done some act that he was 
not obliged to do, thinking he was so obliged, he cannot recover the 
money or be relieved from the consequences of the act if the person 
who received the money or the benefit of the act was in good con- 
science entitled to it, even if he could not have by law compelled it 
But if the person who received it has no right to it the other can 
recover it, even though he paid it because he thought he was bound 
by law to pay. In other words, the principle that "Every man is 
bound to know the law," or "That ignorance of the law excuses no 
one," gives way to the higher principle that no one shall be allowed 
by law to keep another's money, to which he has no right and which 
was paid to him by mistake. 

If the relations between the members of organized society are 
regulated by law, and if there are principles of right and wrong that 
belong to the moral universe, whether called moral laws or natural 
laws, according to which these relations should be regulated, then 
theoretically at least these principles must form the groundwork of 
the municipal law. This has often been recognized by judges and 
lawyers. Thus it was said by Judge Yeates, of the supreme court 
of Pennsylvania, in Steinhower vs. Whitman, i Sergeant & Rawle, 
448 : "I have been taught to believe in the language of an old chief 
justice of England that nothing can be law which is not founded on 
common sense or common honesty ; I agree with him fully in what 
be has said upon another occasion that laws are never so well directed 
as when they are made to enforce religious, moral and social duties 
between man and man." And he further added, as he says in the 
words of the learned Judge Wills, in 4 Burr., 2313, that "private 
justice, moral fitness and public convenience, when applied to a new 
subject, make common law without a precedent ; much more so when 
received and approved of by usage." 

So in the case of Forbes, vs. Cochrane, 2 Barn. & Cr., 448, where 
it was decided that when certain persons who had been slaves in a 
foreign country where slavery was tolerated by law escaped thence 
and got on board a British ship of war on the high seas that the Brit- 
ish subject, resident in that country, who claimed the slaves as his 
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property, could not maintain an action against the commander of the 
ship for harboring the slaves after notice. Mr. Justice Best, speak- 
ing of the comity of nations, said : "It is a maxim that cannot pre- 
vail in any case where it violates the law of our own country, the law 
of nature, or the law of God. The proceedings in our courts are 
founded upon the law of God, and that law is again founded 
upon the law of nature and the revealed law of God. If the 
right sought to be enforced is inconsistent with either of these, the 
English municipal courts cannot recognize it. I take it that that prin- 
ciple is acknowledged by the laws of all Europe. It appears to have 
been recognized by the French courts in the celebrated case alluded 
to by Mr. Hargrave in his book as Sommersett's case. Mr. Justice 
Blackstone, in his commentaries, volume one, page forty-two, says 
that upon the law of nature and the law of revelation depend all 
human laws ; that is to say, no human law should be suffered to con- 
tradict these. Now, if it can be shown that slavery is against the law 
of nature and the law of God, it cannot be recognized in our courts. 
Slavery is an anti-christian law, and one that violates the law of 
nature, and therefore ought not to be recognized in England." 

In Calvin's case, 7 Co. 12, it is said that "the law of nature is that 
which God, at the time of the creation of the mind of man, infused 
into his heart for his preservation and protection." It needs but the 
slightest reflection to see that in the language of Mr. Bishop, in his 
First Book of the Law, Sec. 43, "there can be no society of man 
dwelling with man unless there is also some law by which the asso- 
ciation is regulated." Therefore as soon as men began to associate 
themselves together, law had to appear. For, as Mr. Bishop further 
says, "we can conceive of no such thing, and no such thing can be, 
as man in society without law ;" and he adds in another place, Sec. 87, 
"that the rules of right and of rightful association given by God to 
man are, so far as they are applicable in judicial proceedings, and so 
far as they have not been contradicted or modified by technical rules 
established by legislation, by judicial decision, and the like, operations 
of the authority which binds our tribunals." 

This extract suggests the limitations which the doctrine that 
municipal law is based on the moral law must be received. This doc- 
trine does not imply that every judge or lawyer may advise on a case 
or decide it according to his own ideas of natural or moral law. But 
it does suggest that in the infancy of the law a case might have been 
so decided. It suggests that the original source of law was, and in 
a sense still is, the moral law as it is impressed on the minds and con- 
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sciences of men. That is, to quote from Mr. Bishop again, Sec 85, 
"if we suppose a court to have been established in the beginning by 
God before man had made any new law, it is plain that the judge must 
have decided the first cause on the authority of the law of God as or- 
dained for the use of man." This decision would in the next case be 
a precedent and when brought to the attention of another judge 
would tend in some degree to modify and control his own idea of 
what was demanded by natural law, and hence what was the proper 
decision in the case before him. And thus as the body of decisions 
grew and precedents increased there would be less conscious refer- 
ence to moral law as a source of municipal law, while yet there would 
be really such reference, the difference being that the precedents 
would be accepted as evidence of the requirements of the moral law. 

The effect of this is that as the legal system of a given country 
becomes more and more developed there is less and less recurring to 
first principles and a decreasing consciousness in the mind of the 
lawyer or the judge that he is basing his opinion or his decision on 
the fundamental or immutable principles of justice and right. But 
in so far as he follows precedent, he is simply adopting the judgment 
of his predecessors as to what is right and in accordance with the 
fundamental principles of justice. 

The intimate relation between law as administered in our courts 
— including equity within its meaning — and the moral law may be 
seen by comparing with each other the fundamental maxims of each. 
For instance, we may compare the golden rule, "Do unto others as 
you would they should do unto you," and "Thou shalt love thy neigh- 
bor as thyself," which latter is as Jesus tells us the essence of all the 
law relating to the duties of men towards each other, with the equita- 
ble principles that "He who seeks equity must do equity," and "He 
who comes into equity must come with clean hands." It appears to 
me that these maxims are practically the same up to the point where 
necessarily the moral law and the municipal law cease to march to- 
gether.' The latter cannot control the emotions and affections. It 
can take notice of only a few of a man's actions which terminate upon 
himself. But when he invokes its aid and asks it to compel another 
to do right to him it says, "Do right yourself, or you shall not have 
right. Love your neighbor as yourself ; do to him as you wish him 
to do to you." Here, in my opinion, we have the source and nature 
of law, the municipal as well as the moral law, existing from the first 
and in the very nature of things as much as the laws of gravitation, 
of electricity, or any others pertaining to the material universe ante- 
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rior to custom, or legislation, or any forms in which these laws are 
now manifested. There are many other legal principles that show 
the same origin, such, for instahce, as that which forbids an agent 
to have an interest adverse to the interest of his principal, that for- 
bids a trustee to purchase at a sale by him of property for which he 
is trustee. 

The doctrine of estoppel rests on the same basis. When a person 
has asserted that a certain state of facts exist and has led another to 
act on that basis, he will not afterwards to the detriment of the other 
be permitted to show that what he asserted was false. The reason for 
this is that it would be contrary to good faith and fair dealing to per- 
mit him to do so. If through the dishonest actions of a third per- 
son the conditions are such that a loss must fall on one of two inno- 
cent persons, the law will compel him to bear it whose fault— even if 
free from moral turpitude — made the dishonesty of the third person 
possible. 

Many other illustrations to the same effect might be given did 
space permit, but these suffice to show how sound legal principles 
have their origin and root in good morals. 

There is no part of the law that bears such evident marks of hav- 
ing its source in moral and religious conceptions as the criminal law, 
but it is not within my present purpose to discuss this. 

There is, as we all know, an extensive region with which lawyers 
have to deal relating to the interpretation and construction of written 
laws and contracts where the moral element is not especially pre- 
sented, but this interpretation and construction is only a preliminary 
process which prepares the lawyer and the judge to ascertain and 
apply the law. 

So with the whole mass of the law of procedure or practice. All 
this is based on expediency and is merely a means and not an end, 
and the only principle of morality involved in it is that it be used as a 
means to further, and not to obstruct or hinder, the administration 
of justice and right. 

Laying these subsidiary branches of the law aside, it is of the great 
body of the law, which deals with the relative rights of the citizens 
towards each other, wherein are found the principles of morality that 
are grounded on the conscience of men, that I have been speaking. 
And I trust I have shown that while there are many laws that have 
been enacted by the legislature, which are therefore in a certain sense 
commands which the citizen is bound to obey, the law is something 
above and beyond and more than this ; and that though there are 
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many customs which are recognized and enforced by the authority 
of the state through the courts, which have therefore the force of law, 
the law is something higher and grander and more fundamental than 
these, which are merely some of the evidences of "what the law is. 
That the law which binds men together in society and regulates their 
intercourse with each other is a primal fact existing in the very nature 
of things as much as the physical laws that inhere in matter and con- 
There is this difference between the latter and the former. These are 
binding by the immutable force of their very being, and cannot be 
transgressed, while the former, which are addressed to men, can be 
disobeyed. This fact emphasizes the distinction between law as 
understood by the scientist and law as it is known and dealt with by 
the lawyer. Man is a free moral agent with reason to guide him 
and with freedom to choose, and therefore the law does not bind him 
irresistibly, but only points out the way to him, and so far as his 
transgression interferes with the rights of his fellows endeavors to 
compel him to walk in that way. And the ease with which he, if so 
disposed, may find the way, is beautifully stated by Judge Dillon on 
page 14 of his excellent work cited above, where he says : "Consti- 
tutions, statutes, judicial decisions and treatises are numbered by 
thousands. They are almost unknown to the mass of men ;they are at 
best imperfectly known to lawyers ; and yet so it is that any man who 
in good faith obeys the dictates of a pure and honest heart, whose 
civil conduct towards his fellow men is guided by the sense of justice 
and right which is graven on his heart by the supreme Law-giver — 
will find such a course of conduct, except in the rarest instances, to be 
in perfect conformity with the requirements of the laws of his coun- 
try. This is to me conclusive proof of the essential ethical nature 
and foundation of our laws, and also conclusive proof that laws are 
something more than a body of commands in any real and proper 
sense of the word." To this we venture to add that when a man 
"obeys the dictates of a pure and honest heart" he does not feel the 
compulsory force of law ; and if we can picture to ourselves a world 
where everyone would in all things obey these dictates in his relations 
to his fellow men, we can see that the love of the law would be con- 
verted into the law of love. 

Until that time comes, however, law must have sway and lawyers 
and judges must administer it. But let us ever remember that we are 
priests in a holy temple, ministers at a sacred shrine, and that he who 
would offer here acceptable sacrifices must come with clean hands 
and a pure heart. 
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Let me conclude by recalling what Judge Dillon so eloquently 
and beautifully said on this subject in the first of the Storrs lectures 
delivered to the Alumni and students of this university, and con- 
tained on page 17 of the work above referred to : After referring to 
a saying of the philosopher Kant that "There are two things which 
the more I contemplate them the more they fill my mind with admi- 
ration — the starry heaven above me and the moral law within me," he 
says : "Not less wondrous than the revelation of the starry heaven 
and much more important, and to no class of men more so than the 
lawyer, is the moral law which Kant found within himself and which 
is likewise found within and which is consciously recognized by every 
man. This moral law holds its dominion by divine ordination over 
us all, from which escape or evasion is impossible. This moral law 
is the eternal and indestructible sense of justice and of right written 
by God on the living tablets of the human heart and revealed in His 
Holy Word. It is considerations of justice and right that make up 
web and woof and form and staple of a lawyer's life and vocation. 
The lawyer's work and business are, it is true, with human laws ; but 
let me repeat the lawyer makes a grievous mistake who supposes law 
to be the mere equivalent of written enactments or judicial decision. 
* * * Ethical considerations can no more be excluded from the 
administration of justice, which is the end and purpose of all civil 
laws, than one can exclude the vital air from his room and live. A 
thousand times have I realized the force of this truth. If unblamed 
I may advert to my own experience, I always felt, in the exercise of 
the judicial office, irresistibly drawn to the intrinsic justice of the 
case, with the inclination, and if possible the determination, to rest 
the judgment upon the very right of the matter. In the practice of 
the profession I always feel an abiding confidence that if my case is 
morally right and just it will succeed, whatever technical difficulties 
may appear to stand in the way; and the result usually justifies the 

confidence." 

/. W. Simonton. 
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During the past term a number of changes have taken place in 
the Law School Faculty. Prof. T. S. Woolsey has been appointed 
Acting Dean in the place of Dean Wayland, whose continued illness 
has prevented him from resuming his duties. Mr. Walter B. Clark- 
son, of the Jacksonville, Fla., bar, assumes the course in Jurispru- 
dence, which a trip abroad prevents the Hon. E. D. Robbins from 
giving ; and also a portion of the work in Contracts. Mr. William 
Lloyd Kitchel, of the New York bar, will lecture on New York 
Practice. 



Prof. William K. Townsend, who for the last ten years has 
served as Judge of the U. S. District Court for the District of Con- 
necticut, has been appointed, by President Roosevelt, Judge of the 
U. S. Circuit Court for the Second Circuit. This vacancy was 
occasioned by the resignation, owing to illness, of the Hon. Nathan- 
iel Shipman, who on this account is also unable to continue his lec- 
tures on Practice in the United States Courts. 



EDITORIALS. 2oy 

The address to the graduating classes of 1902 at the Law School 
Commencement Exercises on June 23rd,' 1902, will be delivered by 
Hon. Henry Cabot Lodge, United States Senator from Massachu- 
setts. 



The Phelps Montgomery prize of fifty dollars was awarded this 
year for the first time. This prize was founded by Phelps Montgom- 
ery of New Haven, to be given to that member of the Junior Class 
passing the best entrance examination. The prize went to Mr. Rob- 
ert Hardy Strahan, of Palmyra, N. Y. 



The Bi-centennial volume prepared by the Law Department 
(Two Centuries Growth of American Law) and published in Octo- 
ber last, has been very favorably received in England, with whose 
jurisprudence it contrasts that of the United States. 

The Christmas number of the London Times contained a review 
of it, from which we quote a few sentences : 

"This book, which is much needed, does honour to the law faculty 
at Yale, by the members of which it has been prepared. It is all very 
well to speak of American law as similar to English law. Contrasted 
with Continental jurisprudence American law is much nearer ours. 
But there exist great diversities, and these tend to multiply and be- 
come more pronounced. The authors of this interesting volume are 
not disposed to overrate these diversities. They dwell upon the fact 
that not a little of the old foundations still stand firm. They men- 
tion with approval the fact that American judges and lawyers were 
not deterred, when national feeling rose highest, from availing 
themselves of English legal wisdom. But they recognize that in the 
long period of which they trace the history certain marked pecu- 
liarities have been developed." * * * "English lawyers will 
find much to interest them in the chapters on municipal and private 
corporations, as to which American lawyers have struck out lines of 
their own. One significant fact is brought out by Dr. Rogers with 
respect to municipal corporations in the United States. According 
to the census of 1900 there were no fewer than 10,602 incorporated 
cities, towns, and villages; the number of incorporated cities and 
towns in England and Wales was under 300." * * * "The 
entire volume, though the work of several authors, is marked by the 
best qualities of legal authorship; and we predict for it popularity 
in this country, at all events." 
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COMMENT. 

THE FOURTEENTH AMENDMENT AND SPECIAL ASSESSMENTS ON REAL 
ESTATE. NORWOOD V. BAKER, 1 72 U. S. 269. 

Two cases, Harrisburg v. McPherran, 49 Alt. 988, and White v. 
Tacoma, 109 Fed. Rep. 32 involve the application of the rule that 
"Assessments for improvements in streets must be no greater, sub- 
stantially, than the benefits derived." In both of these decisions the 
well known case of Norwood v. Baker, 172 U. S. 269, was cited as 
authority. 

In connection with these cases our attention is called to an article 
in the Harvard Law Review, June, 1900, Vol. XIV, p. 98, by Harry 
Hubbard of New York, which begins as follows : "The cases decided 
by the Supreme Court of the United States down to the case of Nor- 
wood v. Baker clearly hold that the Fourteenth Amendment of the 
Constitution of the United States does not prohibit assessments on 
real estate in excess of special benefits or by methods other than ac- 
cording to special benefits." The writer then refers to a number of 
cases which in his opinion are in conflict with Norwood v. Baker, and 
comments, in closing, on the confusion which has arisen from misuse 
of the word assessment. We shall now consider whether the Su- 
preme Court has changed its position as to what taxes and assess- 
ments come within the prohibition of the Fourteenth Amendment 

Though it contains no clause expressly prohibiting a state from 
taking private property for a public use without making compensa- 
tion, as the Fifth Amendment does in the case of the United States, 
it has been adjudged that, taking private property for a public use 
without making compensation is prohibited by the clause, "nor shall 
any state deprive any person of life, liberty or property without due 
process of law." Chicago, Burlington & Q. R. R. v. Chicago, 166 
U. S. 226 ; Long Island Water Supply Co. v. Brooklyn 166 U. S. 
685. 

The facts were briefly these : The village of Norwood condemned 
a strip of land for a public street, and, after making compensation to 
the owner, assessed back on her remaining land on either side the 
amount of such compensation, together with the condemnation ex- 
penses. This was in pursuance of Sec. 2264, Ohio Rev. Stat, per- 
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mitting the village to assess the expense of opening a street to the 
general tax list, or to the property abutting such street. 

The Ohio constitution required the making of compensation and 
assessing back to be in two separate proceedings. If it was assessed 
against the abutting property the amount to be borne by each was to 
be determined in one of three ways : either in proportion to the ben- 
efits derived, or the value of the property, or the front feet bounding 
and abutting on the improvement. 

The legislature has power to declare what shall constitute a tax- 
ing district, whether a county, town, city, ward, city block or street. 
Now, as Mr. Hubbard points out, when the legislature determines 
that the burden of any general tax shall be borne by a specified tax- 
ing district, all investigation as to benefits derived by individuals 
within the district is necessarily precluded, although the purpose for 
which the tax was laid was specified. 

A careful examination shows that in every case in which Mr. 
Hubbard claims the Supreme Court took a position contrary to that 
in Norwood v. Baker, the legislature had either prescribed a taxing 
district or made provision for its prescription by the municipality. 
And in comparing those cases with Norwood v. Baker it must be 
borne in mind that when the legislature determines that the public 
must incur an expense it is not a valid objection on the part of an 
individual that he gets no benefit therefrom. 

In Norwood v. Baker no district was prescribed by the statute. 
If there had been, and the defendant was a landowner within that 
district, she would have no cause of complaint though she had to pay 
more than the enhanced value of her land. But instead the council 
was authorized to assess the cost on such contiguous and adjacent 
land, and in such of the three ways above mentioned as they saw fit. 

It became necessary then, under the law of special assessments, 
that the owner should derive a benefit substantially equal to the as- 
sessment. In enunciating the law applicable to these cases the court 
says: "Undoubtedly abutting owners may be subject to special as- 
sessments to meet the expense of opening public highways in front 
of their property — such assessments, according to well established 
principles, resting on the ground that special burdens may be im- 
posed for special and peculiar benefits accruing from, public 
improvements." Mobile County v. Kimball, 102, U. S. 691. Illi- 
nois Cent. R. R. v. Decatur, 147 U. S. 190. B aunt an v. Ross, 167 
U. S. 548. And according to the weight of authority the legislature 
has a large discretion in defining the territory to be deemed specially 
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benefited by a public improvement, and which may be subjected to 
special assessments to meet the cost of such improvements. In Wil- 
liams v. Eggleston, 170 U. S. 304, where the only question as the 
court stated was as to the power of the legislature to cast the burden 
of a public improvement upon certain towns, which had been judi- 
cially determined to be towns benefited by such improvement, is was 
said : 

"Neither can it be doubted that if the state constitution does not 
prohibit, the legislature speaking generally may create a new taxing- 
district, determine what territory shall belong to such district, and 
what property shall be considered as benefited by a proposed im- 
provement. But the power of the legislature in these matters is not 
unlimited. There is a point beyond which the legislative depart- 
ment, even when exercising the power of taxation, may not go con- 
sistently with the citizen's right of property. As already indicated, 
the principle underlying special assessments to meet the cost of 
public improvement is that the property upon which they are imposed 
is peculiarly benefited, and therefore the owners do not, in fact, pay 
anything in excess of what they receive by reason of such improve- 
ment. But the guarantees for the protection of private property 
would be seriously impaired, if it were established as a rule of con- 
stitutional law, that the imposition of the legislature upon particular 
private property of the entire cost of a public improvement, irres- 
pective of any peculiar benefits accruing to the owner from such im- 
provement, could not be questioned by him in the courts of the coun- 
try. 

***** "In our judgment the exaction from the owner 
of private property of the cost of a public improvement in substantial 
excess of the special benefits accruing to him is, to the extent of such 
excess, a taking, under the guise of taxation, of private property for 
public use without compensation." 

It will be seen that particular private property was being assessed 
specially for an improvement and not an entire taxing district as- 
sessed ad valorem, such as we refer to above and with which Mr. 
Hubbard has confused the present case. 

It has not been adjudged that the excess of burden over benefit 
is a taking of private property without compensation, when a general 
or special tax is imposed on an entire district. 
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RECENT CASES. 

Bankruptcy—Preferences — Deduction of New Credits. — In be Sol- 

DOSKY ET AL., Ill FED. 5 1 1, (MlNN.), AND In RE SOUTHERN OVERALLS MFG. 

Co., in Fed. 518, (Ga.).— The Bankruptcy Act of 1898, Section 60 c. entitles 
a creditor who has received preferential payment on account, but who has 
extended further credit as therein specified, to a deduction of the amount of 
such new credits from the preferences that he would otherwise be required to 
surrender before proving the remainder of his debt, and is not limited in its 
application to cases where the trustee sues to recover the preferences. 

The question involved in these two cases is a very important one, and one 
over which there has been much conflict of authority. Until the present decis- 
ions the authorities were evenly divided. The following cases supporting the 
above two, hold that Section 60 c. of the bankruptcy act was enacted for the 
benefit of all creditors who had received preferences and given the bankrupt 
further credit. In re Ryan, 105 Fed. 760; McKey v. Lee, 105 Fed. 923; In re 
Deckler, 106 Fed. 484. That Section 60 c. applies only to creditors, who have 
received preferences in bad faith, is held by In re Christensen, 101 Fed. 802; 
In re Arndt, 104 Fed. 234; In re Kfller, 109 Fed. 118; In re Oliver, 109 Fed 

Bankrufrcy — Provable Claims — Preferences. — In re Keller, 109 Fed. 
118 (Iowa). — When a creditor receives a partial payment from an insolvent 
debtor within four months prior to his bankruptcy, such payment constitutes 
a preference, which must be surrendered by the creditor, before he will be 
allowed to prove his debt against the bankrupt's estate, without regard to the 
knowledge or belief by either debtor or creditor of the debtor's insolvency at 
the time of payment. 

The question here at issue has been differently decided by the federal 
courts, a similar case not yet having been tried out before the Supreme Court. 
The weight of authority, if not of reason, seems to hold a different view from 
that in the decision above. In re Ratliff 107 Fed. 80; In re Eggert, 98 Fed. 
843 ; In re Smoke, 104 Fed. 289; In re Hall, 4 Am. Banks, R. 671 ; In re Alex- 
ander, 102 Fed. 464. The present case is supported by In re Sloan, 102 Fed. 
116; In re Fort Wayne Electric Corpus., 99 Fed. 400; In re Conliam, 97 Fed. 
923. 

Carriers — Expulsion of Passenger— Round Trip— Stamping Return 
Ticket.— Southern Ry. Co. v. Wood, 39 S. E. 894 (Ga.).— Where a 
round-trip ticket provides that the return coupon should not be good unless it 
was properly stamped by its agent, and where the railroad company failed to 
furnish an agent at reasonable times, held, that a purchaser of such ticket, upon 
explanation of the facts to the conductor, is entitled to ride upon any proper 
train, and has a right of action in tort against the railroad company for his 
expulsion. 
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There is a radical conflict of authority as to the liability of the carrier for 
the ejection of a passenger who tenders an invalid ticket, the invalidity of 
which is due to the negligence of the carrier's agents. Many courts hold that 
under such circumstances a passenger cannot recover for his ejection, but that it 
is his duty to leave the train, and bring his action simply for the actual dam- 
ages arising from the breech of contract in failing to provide him with a proper 
ticket. Western M. R. Co. v. Stocksdale, 34 Atl. 880 (Md.) ; Pouilin v. Ry. Co., 
52 Fed. 197; Huff or d v. Ry. Co., 53 Mich. 158; Townsend v. Ry. Co., 56 N. Y. 
295; Cloud v. Ry. Co., 14 Mo. App. 136. The decided weight of authority, 
however, is that a passenger may maintain an action in tort for his expulsion, 
and is not limited to an action on his contract. N. P. Ry. Co. v Panson, 70 
Fed. 585; Head v. Railway Co., 79 Ga. 358; Shane v. So. Col. Ry. Co., in Col. 
668; Hubbard v. Ry. Co., 64 Mich. 631 ; Ellsworth v. R. Co., 63 N. W. 584; 
Penn. R. Co. v. Bray, 125 Ind. 229. 

Constitutional Law — Equal Protection of the Law-Statute Limit- 
ing Charges for the Use of Private Property. — Cotting v. Godard, 22 Sup. 
Ct. 30. — The Kansas Legislature enacted that no stock yard company doing 
business above a certain amount should charge in excess of a certain rate on 
each head of stock passing through its yards. Held, the Act was unconstitu- 
tional. 

Justice Brewer's opinion showed that there was no question as to the 
reasonableness of the limitation, but based his opinion on two grounds ; first, that 
equal protection of the law would be denitd the Kansas City Stock Yark Co. 
inasmuch as it was the only concern doing business of an .amount provided for 
in the Act, and secondly, that this business is not of a class in which the public 
has such an interest as to warrant a reasonable limitation of charges by the 
legislature. Justice Brewer here discloses a refinement of the doctrine as laid 
down in Munn v. Illinois, 94 U. S. in declaring that this right of the legisla- 
ture to put a reasonable limit on the charges of a business in which the pub- 
lic has an interest is confined to those cases in which the public has come 
to have this interest because the work is such as is usually performed by the 
state by aid of eminent domain and without a view of profit, in the mercantile 
sense, and that a private individual undertaking such work impliedly agrees 
to subject himself to such control. 

Constitutional Law — Law for Custody of Insane Persons — In re 
Lambert, 66 Pac. 851 (Cal.). — The insanity law of 1897 authorized the judge 
of a superior court on the application of a relative or friend of an alleged 
insane person for his commitment to a hospital, accompanied by a certificate 
of lunacy signed by two medical examiners, to forthwith determine the ques- 
tion of insanity and immediately commit the person to a hospital. Held, to be 
void, as depriving a person of his liberty "without due process of law." 
Gagoutte, J. , dissenting. 

While this decision renders entirely void the Insanity Law of 1897, intend- 
ed to be a complete revision of insanity legislation, yet it is to be commended 
for its justice. Contrasted with the New York law, this act made no provis- 
ion for giving the alleged insane person notice and an opportunity to be 
heard. The court in its opinion follows the law as laid down in New York 
that absence of such provisions is fatal. Stuart v. Palmer, 74 N. Y. 188. 
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Corporations — Foreign — Action Against — Fenne— Boyer v. Northern 
Pac. Ry. Co., 66 Pac. 826 (Idaho).— Held, that a foreign corporation doing 
business in a state does not acquire a fixed residence in that state by designat- 
ing an agent upon whom process may be served as required by statute. 

This case well illustrates the development of corporation law. In the 
former case of Easley v. Ins. Co., 38 Pac. 405, which is here expressly over- 
ruled, it was held that a foreign corporation could acquire a fixed residence 
within the state for the purpose of suing and being sued. This was also the 
conclusion in N. T. v. Southern Pac. Ry. Co., 47 Fed. 297. But as shown in 
Shaw v. Mining Co., 145 U. S. 444 and the recent case of U. S. v. Schotfer 
no Fed., XI Y. L. Jour, vfd the better opinion now is that a foreign corpo- 
ration cannot acquire such residence in another state. 

Corporations — Unpaid Subscriptions — Rights of Corporation Credit- 
ors. — Hawkins v. Donnerberg, 66 Pac. 691 (Or.). — A subscription agreement 
specified that the capital stock should be paid for within a definite time but 
more than six years had elapsed without payment. Held, that the creditors 
of the corporation could not enforce the liability of stockholders for unpaid 
subscriptions after the corporation's right to collect such subscriptions had 
become barred by the statute of limitations. 

This conclusion rests on the theory forcibly stated in So. Carolina Mfg. 
Co. v. Bank of State, 6 Rich. Esq. 227, that as against the shareholder the 
creditor's only equity is to be subrogated to the rights of the corporation. 
Hence, if the rights of the corporation are lost or their action barred, the 
creditor is without remedy. But the celebrated case of Wood v. Drummer, 
3 Mason 308, Fed. Cas. No. 17,044, and those following it, as Payne v. Bui- 
lard, 23 Miss. 88, are not in accord with this view. This latter line of de- 
cisions supports the more equitable doctrine that unpaid stock subscriptions 
constitute a trust fund held by the stockholders for the payment of the, debts 
of the corporation. 

Criminal Law — Accusation op Crime — Failure to Deny — Evidence- 
People v. Augur, 66 Pac. 794 (Cal.). — Defendant, after his arrest, was 
brought to the bedside of the decedent, who identified him as the man who 
shot him. The defendant fully understood the accusation but made no reply 
or denial. Held, that though defendant was under arrest, evidence of such 
failure was admissible. 

This conclusion cannot be accepted as good law. In other states it has 
been held that silence of a person under arrest when accused of crime is not 
admissible as evidence against him, as such a person is not free to speak. It 
was so held in the leading case of Com. v. Kenney, 12 Mete. (Mass.) 235, and 
this has been followed not only in Massachusetts but in Texas, Missouri and 
other states. 

Criminal Law — Former Jeopardy — Discharge of Jury — Waiver— Sil- 
ence op Prisoner— Ex parte Glenn, hi Fed. 257 (W. Va.).— Where a pris- 
oner was once tried for felony by a regularly impaneled jury, which failed 
to agree and was discharged by the Court without the prisoner's consent or 
objection and without any actual necessity being shown, held, that the prison- 
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er's failure to object did not constitute a consent to the jury's discharge, and 
that a retrial was unconstitutional, being in violation of the fifth amendment 

There seems to be a diversity of opinion as to when and under what cir- 
cumstances a disagreement by a jury will bar a second trial. Some courts 
hold as in the present case in regard to waiver of a constitutional right 
Caucemi v. People, 18 N. Y. 129 ; State v. Hod kins, 35 W. Va. 250. But in 
People v. Curtis, 76 Cal. 57, and Morgan v. State, 3 Sueed (Tenn.) 475. it is 
held that where the record does not show a discharge of the jury to have been 
without the prisoner's consent, it will be presumed that the discharge was 
with his consent. As to what constitutes a sufficient necessity and in what 
cases a judge may use his discretion in discharging a jury without barring 
a second trial see the following: Williams v. Com., 44 Am. Dec 403; Page 
v. State 3 Ohio St 229; Com. v. Towns end, 5 Allen 216; State v. Honey sutt, 
74 N. C 391; People v. Jones, 48 Mich. 554; Green v. State, 10 Neb. 102; 
Bishop's Criminal Law, Sections 1033-36. 

Ejectment— Tenant of Life Tenant — Mortgagee. — Barson et al. v. 
Mulligan et al., 73 N. Y. Supp. 262.— Life tenant of certain premises leased 
them to defendants who also purchased an overdue mortgage covering the 
same. On death of life tenant, plaintiffs, the reversioners, without paying the 
mortgage, brought ejectment to recover possession from defendants. Held, 
defendants having gone legally into possession have right to remain as 
mortgagees in possession, until their mortgage is paid. Van Brunt, P. J., and 
Hatch, J., dissenting. 

The position of the Court is that consent of mortgagor or judgment upon 
the mortgage are not essential to constitute a party, a mortgagee in posses- 
sion under the lien theory. IVinslow v. McCall, 32 Barb. 241. Yet possession 
must in every case originally be lawful. Russell v. Ely, 2 Black (U. S.) 575, 
The decision is sound in reason even if it lacks precedent; as the dissenting 
judges' assert. Phyfe v. Riley, 15 Wend. 248. 

Equity— Jurisdiction — Political Questions — Enjoining Violation of 
Neutrality Rights. — Pearson v. Parson, 108 Fed. Rep. 461 (La.). — Private 
persons asked for a bill to enjoin the shipment from a port of the United 
States of alleged military supplies destined for use by Great Britain in the 
war with the South African Republics. Held, that the questions involved 
are entirely political, and can be dealt with only by the executive branch of the 
government. 

The complainants contended that by reason of the declaration of the 
treaty of Washington of May 8, 1871, relative to the "Alabama claims/' in 
which it was declared that: "A neutral government is bound not to permit 
or suffer either belligerant to make use of its ports or waters as the base of 
naval operations against the other, or for the purpose of the renewal or 
augmentation of military supplies or arms," they were entitled to invoke the 
equity powers of this court to prevent such use. The court said that there 
was nothing in this treaty, when its history and purposes were considered, 
which would warrant the belief that the United States insisted upon inserting 
therein a new principle of international law. It is a well established principle 
of international law that private citizens of a neutral nation can lawfully sell 
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supplies to a belligerent. This principle has long since been settled in this 
country. Sanctissima Trinidad, 7 Wheat. 340, 16 Am. & Eng. Enc. Law {2nd 
Ed.), p. 1161. 

Fellow Servants — Injury to Employee— Notice to Shift Boss — No 
Nones to Masters-Negligence of Master— Incompetence of Servant. — 
Weeks v. Scharer, hi Fed. 330 (Col.). — The plaintiff was injured owing 
to the incompetence of a fellow servant, which incompetence had been reported 
to a shift boss, who directed a gang of men and supervised their labor, but 
who had no authority to hire or discharge employees. Held, that the plain- 
tiff had no cause of action against his employer, since he and the shift boss 
were fellow servants, and notice to the shift boss was not notice to the mas- 
ter. 

Courts have differed much as to when a superior was and when he was not 
a fellow servant of an inferior. The present case reviews the decisions on this 
subject, and draws from them these deductions, viz., that every superior 
servant, charged with supervising the work of men under him, unless he is 
authorized to hire or discharge them, is simply a fellow servant, for whose 
negligence the master is not responsible, and further that only that agent or 
officer, who has authority to select, discharge, or suspend the servants of his 
master, may charge his master by his knowledge of their incompetence. 

Guardian and Ward— Sale of Real Estate — Special Bond— Omission 
—Validity of Sale — Hughes v. Goodale, 66 Pac. 702 (Mont.). — By statute, 
it is provided that a guardian authorized to sell real estate, must, before sale, 
give bond to a probate judge. Held, that a sale by a guardian duly appointed 
and qualified, but who ommitted to give the special bond required was not 
void. 

The provision that a sale bond shall be given is one of great importance 
to the rights of the wards and it has been generally held that such a provision 
is mandatory and not directory only, the bond being a condition precedent to 
validity of sale. Am. & Eng. Enc, 3 ed. XV., p. 61 ; Williams v. Morton, 38 
Me. 47. But some of the cases uphold the contrary view as expressed here. 
Arrowsmith v. Harmonnig, 42 Ohio St. 254. 

Master and Servant— Liability of City — Collision.— The Major 
Reybold, hi Fed. 414 (Perm.). — A municipal corporation is liable in a court 
of admiralty for a collision, caused by the negligence of its servants in charge 
of an ice-boat, which it owned, and which was being operated under the direc- 
tions of the corporation, it being immaterial whether such boat was employed 
in a municipal service or under orders which were ultra vires. 

It seems well settled in this country that in courts of law municipal cor- 
porations are not liable for the negligence of its agents in doing acts ultra 
vires. Thayer v. City of Boston, 19 Pick. 516; Smith v. City of Rochester, 
76 N. Y. 506; Seek v. Deering, 79 Me. 343; Spring v. Hyde Park, 137 Mass. 
554- This case, however, is brought in a court of admiralty, and the present 
decision is based almost solely on Workman v. City of N. Y., 179 U. S. 552, 
in which four of the judges dissented from the majority opin- 
ion. That case decided that local decisions of a State Court 
could not abrogate maritime law, and that where the relation of master 
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and servant existed between the owner and master of a vessel, the owner even 
though a municipal corporation was liable, under the rule of respondeat supe- 
rior, fdr the negligence of his servants. See also The Sottawanna, 21 WalL 
572-74 and Butler v. Boston Steamship Co., 137 U. S. 527. 

Mortgages— Reformation— Mistake— Description or Property— Her- 
ring v. Frrrs, 30 So. 804 (Fla.). — When a married woman, intending to con- 
vey or mortgage her real estate, executes a proper instrument, in conjunction 
with her husband, with all the formalities required by law, but by mistake an 
erroneous description of the land is inserted, a court of chancery has power 
to correct the mistake. 

The authorities are in open conflict on this point. While this conclusion 
is not without support, yet the majority of the courts seem to hold with 
Williams v. Walker, 9 I. B. D. 576, that a married woman's deed, if it is 
invalid at law is equally invalid in equity. But it is to be noted that this latter 
rule is followed by the Florida court whenever a personal judgment on a con- 
tract is sought against a married woman. Dolliver v. Snow, 16 Fla. 86. 

Partition — Parties — Tenants in Common — Adverse Claimants. — Sat- 
terlee v. Kobbe et al., 72 N. Y. Supp. 675. — Plaintiff brought action for par- 
tition against his co-tenants and also made defendants six others who 
claimed title adversely. Held, persons claiming title to whole property adverse 
to plaintiff and co-tenants cannot be made parties and compelled to litigate 
their claims. McLennan, J., dissenting. 

The tendency of legislation is to alter the general equity rule and allow 
adverse claimants to be made parties and questions of title to be tried in 
partition suits. Thompson v. H olden, 117 Mo. 118; Martin v. Walker, 58 Cal. 
59; Trainor v. Gre enough, 145 111. 543. Several recent New York cases have 
also taken the same position. Best v. Yeh, 82 Hun. 232. 

Treaties — Proceedings for Restoration of Deserting Seamen — Treaty 
with Great Britain.— United States v. Kelly, 108 Fed. Rep. 538 (Oregon.) 
— Defendants forcibly took from the custody of a deputy United States Mar- 
shall four men who had been adjudged deserters from an English ship by the 
United States commissioner, who ordered the marshal! to restore the deserters 
to the ship under the direction of the British consul. Held, that the marshall 
acted as the consul's agent, so that the defendants were not guilty of obstruct- 
ing an offcer of he United States while attempting to execute a legal or judicial 
writ. 

The treaty between the United States and Great Britain gives the British 
consul power to require from the proper authorities the assistance provided by 
law for the apprehension of deserting seamen. The only assistance provided 
by law for this purpose is found in Section 5280 of the Revised Statutes, which 
gives the proper officer authority to deliver deserting seamen to the consul. 
In this case, the marshall was in the execution of an order from the British 
consul, which required him to restore the seamen to the master of the vessel, 
a thing not within the power of the commissioner to order. The officer, 
therefore, was obstructed, not in the performance of a duty enjoined by law, 
but in the performance of an act directed by the British consul. 
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Voluntary Association— By-Laws — Rights of Third Parties. — Downs 
v. Bennett, 66 Pac 623 (Kan.) — A voluntary association of cattle dealers 
adopted a by-law prohibiting one another from dealing on the market, either 
with non-members or with others who dealt with such non-members, and they 
enforced it by other rules making its violation punishable by fine or expul- 
sion. Held, that because such rules operated only indirectly and remotely on 
those outside the association, they did not have sufficient interest to enjoin 
the association from enforcement of the penal provision. 

This case is a novel one. The court proceeds on the theory that no causal 
relation can be shown between the enforcement of the by-laws in question and 
the claimed unproven consequence. There are no authorities directly bearing 
on the point involved, although Russell v. Produce Exch., 58 N. J. Supp. 842, 
supports this conclusion. But the well considered case of Boutwell v. Marr, 
71 Vt. 1, rather inclines toward the opposite view. 



ALUMNI NOTES. 

'50. — Hon. Nathaniel Shipman of Hartford, who has been in very 
poor health for several months, has resigned his position as Circuit Judge. 
Judge W. K. Townsend, '74, of the U. S. District Court has been appointed 
to fill the vacancy. 

'55. — Hon. George M. Russum of Denton, Md., died in December, 1901. 
He was a Register in Bankruptcy in 1867, and in 1896 was appointed (to fill 
a vacancy), an Associate Judge of the Court of Appeals, on which he served 
for two years. 

'57. — J. Evarts Tracy, of New York, is the senior member of the reorgan- 
ized firm of Evarts, Tracy & Sherman, as constituted since the retirement of 
Mr. Choate. 

'76. — Victor H. Metcalf has recently been appointed to the Ways and 
Means Committee of Congress. 

*82. — Rev. Frederic W. Keator was elected Bishop of the Missionary Juris- 
diction of Olympia, State of Washington, by the General Convention of the 
Protestant Episcopal Church, which met in San Francisco last October. 

'83. — H. W. Aiken has been appointed Second Assistant Gerk of Courts 
for Worcester County, Massachusetts. 

'92. — Henry G. Crocker is teaching in Los Angeles, California. 

'96. — A daughter was born December 6, 1901, to Mr. and Mrs. Charles 
Elliott Pickett. 

'97— J. Walcott Thompson of the law firm of Thompson & Gibson has 
been appointed to edit the Utah Reports by the Supreme Court of Utah. The 
appointment took effect Jan. 1, 1902. 
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'98. — C. A. Pelton is a member of the Connecticut Constitutional Conven- 
tion, now in session. 

'90, 1900. — Charles H. Studin, 99, Frank A. Lord, 1900, and N. A. Smythe, 
1900, have been appointed Deputy Assistant District Attorneys on the staff of 
District Attorney Jerome of New York City. 

'99. — A. J. Raney is a member of the firm of Raney & Dean, with offices 
in the Unity building, 79 Dearborn street, Chicago, 111. 

'01. — Ferris Faulkner has opened- a law office at 128 Broadway, New 
York City. 

'01. — Herbert W. Fisher has taken a desk in the law office of Reed, Limp- 
son, Thacher & Barnum, 25 Broad street, New York. His private address is 
414 W. 118 street, New York City. 

'01. — The engagement of Miss Lila B. Van Etten of Milford, Pa^ to 
Xenophon P. Huddy of Providence, R. I., has been announced. Mr. Huddy 
has commenced the practice of law with the firm of Huddy & Easton, at 86 
Weybosset street, Providence, R. I. 

'01. — John D. Rusher passed the Connecticut State Bar examinations at 
Hartford, Saturday, Jan. 5, 1902. 

'02. — Abner P. Hayes is a member of the Connecticut Constitutional Con- 
vention. 



BOOK REVIEWS. 

Handbook of Equity Jurisprudence. By James W. Eaton, Professor of Law 
in the Albany Law School. Hornbook Series. West Publishing Co., 
St. Paul, Minn. Pp. 734. 

At first sight this book commends itself both to the lawyer and to the 
student, being one of the Hornbook Series, the merits of which are too well 
known to need particular mention in this place. This work does not aim at 
an exhaustive treatment of specific subjects of equity jurisdiction, but is 
rather intended to be such a systematic and complete presentation of Equity 
Jurisprudence as is adapted to the needs both of the student and the prac- 
titioner. The author treats of equity along the same lines as does Bispham, 
though many of the subjects dealt with are taken up in the inverse order. In 
this book the manifest intent is to set forth the rules of equity as they now 
exist, and not as they were anciently laid down ; consequently, though the old 
ruling cases are generally cited and sometimes noted at length, much more 
time and attention is given to the recent decisions in this country. The new 
applications of equitable doctrines and new uses of equitable remedies are 
given prominence, while those equitable rules and doctrines, which have in 
modern times been rendered inoperative by the action of the law courts, leg- 
islative enactment, or the changes in forms of procedure, are only briefly 
alluded to. The foot notes are extremely good, giving numerous citations 
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from Pomeroy, Story and other writers on equity jurisprudence, and con- 
taining an immense number of carefully selected cases. The author is also to 
be commended for his clear style and concise manner of expression, thus 
rendering the subject of equity more attractive than is usually the case. In 
addition to the text, a table of contents and a very complete index, there is 
a list of all the cases cited, which though unusual in books of a similar 
character is a very serviceable and pleasing feature. c. w. b. 

Hughes on Admiralty. By Robert M. Hughes, M.A. West Publishing Co., 
St Paul. 1901. 1 volume, 503 pages. 

This volume is a welcome addition to the surprisingly few works on the 
law of admiralty. The foundation of the treatise is a series of lectures, de- 
livered by the author in Washington and Lee University. It is for the most 
part elementary in character and is thus particularly adapted for use as a text- 
book on this subject. Carefully selected cases supplement the work and are 
most valuable as illustrating the various principles brought out in the text. 
A feature which will appeal to the practitioner is the appendix. This contains 
all the statutes and acts of importance relating to marine law, together with 
the rules of practice in admiralty, suits in Forma Pauperis, etc Mr. Hughes' 
style is highly entertaining and combines conciseness and clearness to a com- 
mendable degree. e. t. c. 

Studies in History and Jurisprudence. By James Bryce, D.C.L. Oxford 
University Press. American Branch, New York, 91 and 93 Fifth avenue* 
London: Henry Froude. 1901. 926 pages. 

This work consists of sixteen essays on various topics, appended to which 
is the author's inaugural lecture delivered at Oxford, Feb. 25, 1871, on enter- 
ing on the duties of the Regius Professorship of Civil Law, and his valedictory 
lecture delivered on resigning the same position June 10, 1893. These studies 
were composed at different times over a long series of years, and through 
many of them there runs a common thread, that of a comparison between the 
history and law of Rome and of England, from many different standpoints. 
None of them have previously appeared in print except two, viz : those relat- 
ing to the United States and to the two Dutch Republics, and these have been 
enlarged and revised. Throughout the whole book are seen evidences of that 
deep research and careful attention to detail so characteristic of all Professor 
Bryce's work, and it cannot fail to receive a warm reception at the hands of 
students of jurisprudence and Roman Law. m. h. n. 
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We have received the following books for review : 

A Treatise on International Law. By Hannis Taylor, SSD. Callaghan 
& Co., Chicago. 

The United States Steel Corporation. Horace S. Wilgris. Callaghan & 
Co. 
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CORPORATIONS.' 



The President of the University, Gentlemen of the Faculty, 
Students of Law, Ladies and Gentlemen : 

The Yale Bicentennial celebration, recently so happily concluded, 
and with so much honor, served to bring into prominence the circum- 
stances which attended the founding of the College, and, among 
others, the difficulties and perplexities which were experienced in 
regard to the charter. The colonial legislature of Massachusetts 
had granted in 1636 a charter to Harvard, and was adjudged in 
consequence by the English High Court of Chancery in 1684 to have 
committed an act of usurpation. This was one of the grounds for 
the forfeiture of the charter of Massachusetts. The English courts 
did not recognize the colonies in America as public governments, 
but as trading corporations, and therefore denied their right to 
create private corporations. The good men in Connecticut accord- 
ingly took the advice of astute counsel, and when their colonial 
legislature was asked in 1701 for authority to establish the College 
they saw to it that the bill was prepared as free as possible of any 
expressions indicating that it was what it was intended to be. 1 

♦An Inaugural Address delivered November 1, 1901, by Henry Wade 
Rogers, LL. D., Professor of Corporations and Equity in the Law School 
of Yale University. 

*See Baldwin's Modern Political Institutions, note 4, page 184, citing 
Papers of the New Haven Colony Historical Society, vol. 3, p. 413. 
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They then undoubtedly realized how important it was to have 
some knowledge of the law of corporations. This did not lead 
them, however, to establish at once a law school in connection with 
the new institution. No law school existed at that time within the 
country, nor was one established until long after. Perhaps the need 
for one was not particularly urgent, inasmuch as it is very 
doubtful whether men could then have earned a living in the law. 
The legal profession had not at that time really come into existence in 
the new world. 

Not until the College was one hundred and twenty-five years old 
do we find any mention made of a law school connected with it. 
The catalogue of 1826 announces that "A course of lectures is 
delivered by the Professor of Law on all the titles and subjects of 
the Common and Statute Law." It contains, however, no specific 
statement of the subjects taught, or the text-books used. Not until 
1869 did it indicate what books were used, and in the statement then 
made, no mention is found of a text-book on corporations. But in 
1876 the subject of "Corporations" is mentioned for the first time, 
and made a part of the graduate course. In 1879 the subject was 
divided and "Private Corporations" became a part of the under- 
graduate course. Public Corporations continued in the graduate 
course until 1896, when it was transferred to the undergraduate 
course. 1 It thus appears to be within twenty-five years that it has 
been deemed essential to make distinct provision at Yale for instruc- 
tion in this subject, now conceded to be one of the most important 
branches of the law. Heretofore the subjects of Public and Private 
Corporations, now united in the same chair, have been taught by 
different instructors. To this professorship also belongs Equity 
Jurisprudence. In speaking exclusively of Corporations on this 
occasion I am not unmindful that to the lawyer Equity is an equally 
important and interesting department of jurisprudence. 

A corporation is a juristic as distinguished from a natural person. 
It is an association of individuals, created under authority of law, 

1 Lectures on the subject of Public Corporations were, however, given in 
the undergraduate course from 1885 to 1896. But the chief work in the 
subject was done in the graduate course where Dillon on Municipal Corpora- 
tions was used as a text-book, having been adopted as such in 1883. In 1879 
Angell and Ames was adopted as the text-book for the work in "Corpora- 
tions." It was adopted as a text-book in the Harvard Law School in 1834. 
The catalogues of Columbia down to 1877-78 make no mention of Corpora- 
tions as a distinctive subject in the Law School course of that University. 
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and which for many purposes the law treats as if it were itself a 
person. This idea of a corporation as a legal entity, distinct from 
the members who compose it, was an invention of the Romans. 
The idea was not clearly developed in early Roman law, but during 
the Republic it became better defined, and the classical jurists fully 
recognized the corporate obligation and the exemption of the mem- 
bers from individual liability. 1 

A distinguished member of the faculty of the Yale Law School 
has remarked: "That the Romans made the world over again, but 
among their many achievements none was more durable in its 
effects on the civilization of mankind than the invention of the cor- 
poration as an instrument of government and of trade." ' 

Ecclesiastical and municipal bodies kept alive this Roman con- 
ception, and when the English lawyers came to deal with such 
associations they applied to them the principles which they found in 
the Roman law. It has even been said that in no other department 
of the law did they borrow so copiously and so directly from the 
civil law. Yet it must be admitted that while the conception was taken 
"full grown" from the law of Rome, the idea has been developed 
since with great fullness and ingenuity by the courts of England and 
the United States. 

Old as is the conception of a corporation as an artificial entity 
distinct from the persons composing it, the law relating to it is 
nevertheless essentially a development of recent years. Indeed no 
branch of municipal law has shown greater or more rapid develop- 
ment during the last half century. The subject has been the occa- 
sion of much legislation, both constitutional and statutory. It has 
given rise to an immense amount of litigation which has not been 
equalled in quantity nor surpassed in importance in any other 
department of private law.. The questions involved have been as 
novel and difficult as any which the courts have had before them 
for solution. A comparison of the court reports at the beginning 
and close of the past century will make it evident that the character 
of the litigation of the country has been revolutionized in conse- 
quence of the development of corporations. The first term of the 
Supreme Court of the United States was held in February, 1790. 
From that time to the year 1800 the Court had before it but a single 

1 Howe's Studies in the Civil Law, pp. 65, 66. 
a Baldwin's Modern Political Institutions, p. 141. 
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corporation case. At the October term of 1899 — from October, 
1899 to October, 1900— the Court filed opinions in 164 civil cases, 
exclusive of those to which a public corporation was a party. In 
97 of these cases, more than one-half of the whole number, a 
private corporation was a party. The first volume of Johnson's 
Reports gives the decisions of the New York Supreme Court, for 
the year 1806, in 130 cases. Only 20 of this number involved any 
kind of corporation, public or private. In the four volumes which 
contain the decisions of the New York Court of Appeals for the 
year ending May 1, 1901, are the opinions in 222 civil cases, exclusive 
of those to which a public corporation was a party. In 102 of these 
cases, nearly one-half of the whole number, a private corporation 
appeared as plaintiff or defendant. 

The corporations known to the earlier English law were mainly 
the municipal, the ecclesiastical, and the educational and eleemosy- 
nary. To all of these originally, the same principles appear to have 
been applied. It was only in the course of time that differences in 
the rules of law applicable to each developed, due to the different 
purposes for which they were designed. 

The fundamental distinction of corporations into public and 
private is nowhere mentioned by Blackstone in his Commentaries, 
and does not appear to have been known to him when he wrote in 
1765. At that time municipal corporations were hardly distinguish- 
able in their legal aspect from private corporations. The cities and 
boroughs of England were then organized on the same model as the 
private corporations and they so continued until the Municipal 
Reform Act of 1835. The distinctions between public and private 
corporations are largely a development of American law. 

The law relating to public or municipal corporations attained 
importance first in point of time, and that part of the law of private 
corporations with which lawyers are to-day chiefly concerned has 
been the latest in development. The first book on the law of cor- 
porations was Kyd's work published in 1793. It related altogether 
to municipal corporations. The first American book on corporations 
was that of Angell and Ames, published in 183 1. In all the books 
that had been published in England up to that time, and even in 
the work of Angell and Ames, hardly an allusion will be found to 
commercial corporations. The commercial corporation, as it now 
exists, had not then developed to any considerable extent. Its history 
in this country really begins about 1850. The first general incor- 
poration act under which corporations could be formed for business 
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purposes was the one passed in New York as early as 181 1. But 
it was limited in its terms to a few specified industries, and it was 
not until 1848 that the "Manufacturing Corporation Act" was 
passed in that State, which by its terms was made applicable to 
associations formed for manufacturing, mining, mechanical, chemi- 
cal, agricultural, horticultural, medical, mercantile or commercial 
purposes. New Jersey, two years before, had passed an act for the 
formation of business corporations. This act, it is said, was the first 
to make a general provision for the aggregation of capital for the 
purpose of carrying on business without personal liability. 1 

An examination of the list of American charters granted for 
business purposes prior to 1800,* shows that few indeed were granted 
for any business purpose and scarcely any for manufacturing pur- 
poses. None were granted for the latter purpose by Delaware, 
Georgia, Maryland, New Hampshire, North Carolina, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, Vermont and Virginia. 
Kentucky and New Jersey each incorporated (Hie. Connecticut in 
1732 incorporated "The New London Society United for Trade and 
Commerce in Connecticut," but the charter was repealed the next 
year. Its only other like charter was to the "Company of the Con- 
necticut Silk Manufacturers," granted in 1789. New York had 
incorporated two manufacturing "societies," and in addition a 
"Society for the Promotion of Agriculture, Arts and Manufactures." 
Three charters were granted in Massachusetts to manufacturing 
corporations. The colonial legislatures seem to have granted but 
three charters to corporations for business purposes prior to 1741, 
when Parliament intervened and prohibited for the future any 
similar American grants. Between 1800 and 1850 the number of 
corporations increased slowly as public sentiment was long adverse 
in this country as in England to the grant of corporate privileges. 
The opinion expressed by Adam Smith in the Wealth of Nations 
that manufacturing corporations scarce ever fail to do more harm 
than good was still more or less dominant in the public mind of 
both countries. This conviction, however, seems to have lost its 
potency in the United States before it did in England. For Chan- 
cellor Kent in his Commentaries speaks of the propensity in modern 
times to multiply civil corporations, "especially in the United States," 

1 See Mr. Keasbey's paper on New Jersey and the Great Corporations, 
Reports of Am. Bar Ass., vol. 22, p. 386. 

1 See Two Centuries' Growth of American Law, p. 396. 
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where he says they have increased ''in a rapid manner and to a most 
astonishing extent." 1 In the only corporation case before the 
Supreme Court of Pennsylvania in 1827, Mr. Justice Duncan in 
declaring a foreign attachment act inapplicable to a foreign corpora- 
tion, remarked : "It is intended for our home made corporations, of 
which Pennsylvania is an extensive manufacturer, and not for exotic 
plants, articles of foreign origin and growth." * In 1857, in a case 
before the Supreme Court of Illinois, Mr. Justice Caton declared 
it probably true "that more corporations were created by the legis- 
lature of Illinois at its last session, than existed in the whole civilized 
world" in 1800. • But the number of corporations created in Illinois 
in 1857 was insignificant as compared with the number now being 
formed every year in some of the States of the Union. 

The number incorporated in New York in 1900 was one thousand 
eight hundred and sixty-four. In New Jersey the number during 
the same year was two thousand one hundred and eighty-one, 
almost all holding under charters perpetual in time. Perhaps it 
should be mentioned, however, that in the case of one the limit was 
modestly fixed at (Hie thousand years, and in three others, slightly 
more modest at nine hundred and ninety-nine years. In the same 
state during the fiscal year 1901, the number of new corporations 
chartered has been 2,342. In New York the fiscal year closed on 
September 30, and the Comptroller of the State has announced that 
the receipts for the year from the corporation tax law amounted 
to $4,966,680.93. More than 6,000 corporations were taxed in the 
State during the year. In New Jersey the fees paid for registering 
the charters of incorporation filed in that State in 1899 amounted to 
$725,131, and during the present fiscal year to $558,369.54. 

How much of the wealth of the country is now in the possession 
of the corporations it is quite impossible to say. The Standard Oil 
Company has outstanding capital of about $97,500,000, the market 
value of which is about $683,000,000. The United States Steel 
corporation has $1,018,000,000 of stock capital, having a market 
value to-day of $693,100,000. It has in addition $300,000,000 bonds 
outstanding, and other issues on subsidiary property. These two 
corporations alone are possessed of property so enormous in value 

x 2 Kent's Comm., 272. 

a Bushel v. Commonwealth Ins. Co., 15 S. & R. 173, 186. 

* Railroad Co. v. Dalby, 19 111., 353. 
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as to be quite incomprehensible. l Some years ago Abram S. Hewitt 
stated that private corporations already owned from one-third to one- 
half of the capital of the civilized world. In 1887 a distinguished 
authority in economics declared it within the bounds of moderation to 
estimate the wealth of corporations in the United States as one-fourth, 
of the total value of all property in the country. He declared that the 
rapidly increasing proportion of all the resources of the country 
belonging to corporations was a most significant fact. Another 
authority about the same time estimated the wealth of corporations as 
increasing three or four times as rapidly as those of private con- 
cerns.* Since these statements were made the wealth of corpora- 
tions has been enormously increased, and out of all proportion to 
any previous period in our history. It is perhaps within bounds to 
say that the corporations of the United States now possess the 
greater part of the personal, and no small part of the real property, 
of the country. The total capitalization of one hundred and 
eighty-three industrial combinations recently formed is stated by the 
census officials as alone amounting to $3,085,200,868. At the time 
the figures were compiled, the United States Steel Corporation had 
not been organized. The wealth of the United States including real 
and personal property was under the census of 1890, $65,037,- 
091,197.° 

The present importance of this subject in the United States is 
due, not merely to the great number of corporations that have been 
created and to the great wealth which they possess, but also to 
the great number of men who are in the service of these corporate 
organizations, and to the fact that they are conducting the greater 
part of the business of the country and controlling a large part 
of its wealth. The last report of the statistician to the Interstate 
Commerce Commission shows that the American railway corpora- 
tions alone had in their employ for the year ending June 30, 1900, 

1 Since this address was prepared there has been created under the laws 
of New Jersey the Northern Securities Company. The capital of this com- 
pany is $400,000,000, quoted at early market prices at about $440,000,000. The 
three railways it controls have not less than $642,000,000 outstanding bonds, 
nearly all selling above par, and many considerably above par. The new 
organization therefore is practically a billion dollar corporation, the property 
it controls being not less than $1,082,000,000. 

1 See the article by Dr. R. T. Ely in Harper's Monthly, June, 1887. 

c The figures under the census of 1900 are not yet accessible. 
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more than one million men. 1 According to the averages adopted in 
such cases it is a fair estimate to say that not less than five million 
individuals in the United States derive their support from the rail- 
way corporations alone. The roads disbursed in wages in 1900 the 
enormous sum of $577,264,841. The total amount of their disburse- 
ments for the year for everything entering into operating expenses 
was $961428,511. The aggregate amount of the capital invested 
in the railroads of the country was $11,692,817,066. The figures 
given do not include the street railways in which an enormous 
amount of capital is invested, and which give employment to an 
army of men. 

The law of corporations is a more important and extensive branch 
of jurisprudence in the United States than in any of the other 
countries of the world. It is conceded in England, I understand, 
that American lawyers have dealt more satisfactorily with the sub- 
ject than has the English bar. It is remarkable that no comprehen- 
sive treatise has appeared in England on the subject of Private Cor- 
porations, since Mr. Grant wrote his work in 1850, although a num- 
ber have appeared on Municipal Corporations. 1 

The greater importance of this subject in this country is due in 
part to the greater number of corporations which exist here, and 
the more extensive operations which they carry on. The American 
policy of providing general incorporation laws under which cor- 
porate franchises may be obtained on equal terms by all who 
wish them, has contributed to this result. In England it has not 
always been possible to obtain corporate franchises with equal 
freedom. 

The English writer on the law of corporations, Mr. Grant, speaks 
of a corporation as "an invention which, perhaps more than any 
other human device has contributed to the civilization of Europe, 
and the freedom of its States." I do not think that this tribute, high 
as it is, is undeserved. He amply justifies it by saying that — "By 
this means municipalities were furnished with a form of government 
that never wore out; charitable trusts were secured to the objects 
of them so long as such objects should continue to be found; the 
protection and encouragement of trades and arts were permanently 
provided for ; and learning and religion kept alive and cherished in 

'The exact number was 1,017,653. 

'Some works have been published on The Companies Act. There is 
also the important work of Mr. Brice on Ultra Vires. 
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times through which, probably, no other means can be mentioned 
that would appear equally well qualified to preserve them." 1 

We cannot, however, ignore the fact that the civilization which 
the corporations have done so much to develop they have from time 
to time done much to imperil. We know that at Rome their effect 
on the social and economic life came at length to be evil. Gibbon 
tells us that the Romans came to regard private corporations with 
"the utmost jealousy and distrust."' "Down with Corporations!" 
became a familiar cry, and in the year 64 B. C. a statute was enacted 
which dissolved most of them. They were afterwards revived. But 
in the times of Julius Caesar a restrictive policy was again adopted 
respecting them. In England conveyances and devises to corpora- 
tions, civil or ecclesiastical, were forbidden by the Great Charter; 
and numerous statutes of mortmain, beginning in 1225 and running 
down to the mortmain act passed in 1736, give evidence of hostile 
feeling. In the United States the voices of not a few thoughtful 
men have spoken, if not words of alarm, certainly words of caution, 
as to the possible dangers which threaten us from corporate organiza- 
tions. Mr. Justice Brown of the Supreme Court of the United 
States in the address which he delivered before the graduating class 
of this Law School in 1895, named three perils which, in his opinion 
menaced the immediate future of the country and even threatened 
the stability of its institutions. Two of the three then mentioned 
were municipal misgovernment and corporate greed. In the Bicen- 
tennial Commemorative address of Mr. Justice Brewer, comment 
was made upon the enormous financial consolidations of the present 
time and the corresponding organizations of labor, and the opinion 
was expressed that this centralizing tendency was antagonistic to the 
Republic and not consistent with popular government. 

The subject of corporations, both public and private, is to-day 
commanding the profound attention of the lawyer and the statesman 
alike. The power which private corporations possess is so great and 
their capacity for mischief is so boundless that serious men have 
realized the absolute necessity which exists in this country of devis- 
ing restraints for the protection of society. Take by way of 
example the railroad corporations. It is within their power to con- 
struct the industrial map of the United States. They can practically 
decree at what places any industry shall be conducted. As one 

1 Grant on Corporations, p. 4. 

' Decline and Fall of the Roman Empire, vol. 2, p. 168. 
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writer has expressed it, railroad rates "have become the air which 
industries breathe." The railroad, by the rates they make, can decide 
whether the butter consumed in New York City shall be produced 
in New York State or in Michigan, whether western merchants who 
buy their goods in New York City shall have an advantage over those 
who buy them in Boston or Philadelphia ; whether the dairy pro- 
ducts consumed in Chicago shall come from New York or Wisconsin. 
The time was and probably still is when the railroads can dictate 
not merely where industries can be carried on, but by whom they 
can be carried on. In the case of the Standard Oil Company, it is 
no secret that the great monopoly that Company possesses was 
built up by discrimination in freight rates, made by the railroad com- 
panies upon the demand of the Standard Oil Company in order to 
crush out independent refiners. In the course of a year and a half 
the Company received from the railroads, it is said, $10,000,000 in 
rebates. Congress, in 1887, created an Interstate Commerce Com- 
mission with the view of regulating the roads, but gave the Com- 
mission no power to enforce its findings. Under the law as inter- 
preted by the Supreme Court the Commission has no authority to 
declare what are reasonable rates or regulations, and it is practically 
optional with the carrier whether the decisions of the Commission 
shall be complied with. It seems inevitable that sooner or later it 
will be found necessary to invest the Commission with power to 
make changes in the rates when existing charges are found to be 
unreasonable after a full hearing of all the parties in interest, and to 
put the changes into immediate effect and continue them in force 
until otherwise ordered by the courts on appeal. That there is a 
growing sentiment throughout the country in favor of public owner- 
ship of the roads cannot be denied. It is not likely to become pre- 
dominant unless the people become convinced that no other method 
will afford the necessary protection against unjust discriminations 
and unreasonable rates. 

The tendency of the times is in the direction of railway consolida- 
tion. Congress made this inevitable when it undertook to suppress 
pooling instead of allowing and regulating it. What has been said 
indicates the danger which such consolidation involves. Mr. Justice 
Cooley, at the time Chairman of the Interstate Commerce Com- 
mission, alluded to the danger in an address he delivered in 1889 
before the Merchants Association of Boston. Speaking of trusts, 
he said : 

"They are of course a feature of the times to which all thoughtful men 
must now be giving some attention, but at this time I do not care to 
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dogmatize on the subject. A few things can, nevertheless, be said of trusts 
without danger of mistake. They are things to be feared. They antagonize 
a leading and most valuable principle of industrial life in their attempt not 
to curb competition merely, but to put an end to it. The course of the leading 
trusts of the country has been such as to emphasize the fear of them, and 
the benefits that have come from its cheapening of an article of commerce 
are insignificant when contrasted with the mischiefs that have followed the 
exhibitions in many forms of the merciless power of concentrated capital. 
And when we witness the utterly heartless manner in which trusts some- 
times have closed manufactories and turned men willing to be industrious 
into the streets in order that they may increase profits already reasonably 
large, we cannot help asking ourselves the question whether the trust as 
we see it is not a public enemy; whether it is not teaching the laborer 

dangerous lessons ; whether it is not. helping to breed anarchy ? 

******** 

Anything in the nature of a trust, that should bring the railroads of the 
country, or of any considerable section of the country under a single head, 
with irresistible power to divide business and make rates, would be more to 
be dreaded than any other trust ever formed or proposed. The reason is 
obvious; it would control more property, have more power of controlling 

and coercing the action of individuals and of the public authorities. 

******** 

No prudent man would give assent to a railroad trust until he was first 
shown that very effective legal restraints had been put upon it." 

But the process of railway unification goes on seemingly without 
hindrance and with rapid strides. Within the past two years not 
less than three-fifths of the entire railway mileage of the United 
States has been brought under the control of five great capitalists. 
What the final outcome is to be no man is wise enough now to 
predict. 

We have witnessed in the past few years a remarkable industrial 
movement in the United States. I refer to the combination or con- 
solidation under a single corporate management of a number of 
manufacturing plants engaged in the same line of industry. The 
census of 1900 shows that 183 corporations controlled 2,147 distinct 
plants, and that fifty per cent, of these combinations were organized 
between January 1, 1899, and June 30, 1900. The manufactured 
product of these industrial combinations in 1900 was declared by the 
census officials to be equivalent to 20.4 per cent, of the total gross 
products of the manufacturing industries of the country as they 
existed in 1890. The formation of these combinations, and the 
organization of the United States Steel Company perfected since 
the census statistics were gathered, have given great prominence to 
the questions which relate to trusts. The speech which the Presi- 
dent of the United States made a few months ago in Minneapolis, 
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although he had not then succeeded to the office, is indicative of 
a feeling which day by day is becoming more widespread among 
our people. He said: 

"More and more it is evident that the State, and if necessary 
the Nation, has got to possess the right of supervision and control 
as regards the great corporations which are its creatures, particularly 
the great business corporations which derive a portion of their 
importance from the existence of some monopolistic tendency." 

That trusts may result in a saving of the wastes of competition 
is no doubt a good. Against that good, however, are possible evils 
of great magnitude — the evil of stock watering, of high prices to 
consumers because of monopolistic power, of low prices to pro- 
ducers of raw material which the combination as being the largest 
buyer can compel the producer to accept, lower wages to the laborer, 
and above all the powerful if not corrupting influence which may 
be exerted over political organizations, and over every department 
of government, the executive, legislative and judicial. 

That the people and their representatives are giving serious con- 
sideration to the problem is made evident by the large amount of 
legislation respecting corporations which has taken place in this 
country within the last few years. Thirty states, within the past 
eleven years, have passed laws intended to prevent the industrial 
combinations known as "trusts." Some of the number have adopted 
constitutional provisions upon the same subject. Congress also has 
interfered, enacting in 1890 an Anti-Trust law, known as the Sher- 
man Act. It seems to be quite generally agreed that the laws already 
enacted have had very little practical effect. We are not only con- 
cerned as lawyers with what has been enacted, but the opinions of 
lawyers will doubtless be potential in determining, perhaps, not what 
should be done, but what can constitutionally be done, and what is 
within the scope of federal legislation as compared with that of the 
States. 

The Sherman Act was necessarily confined in its operation to 
commerce and trade with foreign nations, between the several States, 
and in the Territories. When the Supreme Court came to construe 
the act 1 it found it inapplicable to the industrial and manufacturing 
corporations of the country. The reasons the Court assigned in 
support of its conclusion show plainly it is not within the constitu- 
tional power of Congress to so amend the act that it can be made 

'United States v. Knight, 156 U. S. 1 (1894). 
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applicable to this class of corporations. The grant to Congress is 
a power over commerce and not over manufactures. An attempt 
to monopolize the manufacture of an article which may afterwards 
become an article of commerce is not an attempt to monopolize com- 
merce in that article. Commerce and manufactures are distinct 
matters. Commerce only succeeds to that which the manufacturers 
produce. Congress may regulate the former, but under the Con- 
stitution the regulation of the latter remains with the States. As 
the manufacturers of a given article are relatively few while the 
dealers in the manufactured product are many a monopoly through 
the manufacturers rather than through the dealers is the evil against 
which it is most important to guard, and in respect to which the 
Sherman Act is, and must remain, ineffective. As construed by the 
Supreme Court in 1899 this Act is applicable to agreements or com- 
binations which directly operate, not alone upon the manufacture, 
but upon the sale, transportation and delivery of an article of inter- 
state commerce by preventing or restricting its sale. l 

That the laws have had little effect in remedying the evils they 
were intended to correct has not been due to their maladministration 
by the judiciary. The courts of last resort have not fallen under 
the influence of the corporations, but have fearlessly and honestly 
administered the law. 

The industrial combinations were first organized through 
"trusts/' Where the end sought was to bring under one 
management a number of corporations engaged in the same 
business the holders of the stock in each of the constituent 
companies placed their stock in the hands of a trustee or board of 
trustees, accepting from the latter stock certificates. The trustees 
held the legal title to the stock and voted it. They elected the officers 
of the constituent corporations, and thus controlled the business of 
each of them. They received the dividends on the stock and paid 
the dividends on the stock certificates. The courts had no hesitancy 
in pronouncing such combinations illegal upon well known principles 
of law and without reference to any special or hostile legislative 
enactments. The New York Court of Appeals so pronounced in the 
case of the Sugar Trust in 1890, s and the Supreme Court of Ohio in 
1892, in that of the Standard Oil Trust. • 

1 Addyston Pipe & Steel Co. v. United States, 175 U. S. 211. 

• People v. North River Sugar Refining Co., 121 N. Y., 583. 

* State v. Standard Oil Co., 49 Ohio St., 137. 



236 YALE LA W JOURNAL. 

This was not all. The courts in a number of cases decided that 
the common law made it illegal for a single corporation, authorized 
to carry on a particular business and to acquire property in the 
State in which it was chartered and elsewhere, to enter into a scheme 
of getting into its hands all like properties in the country with a 
view of establishing a virtual monopoly of the business. Upon this 
principle the Supreme Court of Illinois affirmed a judgment of 
ouster against the corporation through which the "Whiskey Trust" 
was carrying on its operations. 1 A like principle was recognized 
in Michigan in a case which involved the Diamond Match Trust. 1 

But the "trusts" thus adjudged illegal found they could organize 
under the laws of New Jersey, and hold real and personal prop- 
erty and carry on business outside as well as inside that State. 
They transferred their property to corporations organized under the 
laws of that Commonwealth, and were thus enabled to accomplish 
the purposes which the courts of other states had pronounced illegal, 
as being in restraint of trade and contrary to the common law. The 
corporation laws of that State, which had come to be known as the 
"Snug Harbor" of the trusts, offered them among others, the follow- 
ing inducements : 

1. A New Jersey corporation was given express authority to 
purchase, hold and sell the stock or bonds of other corporations of a 
similar character. It thus could acquire the control of the property 
and business of other corporations. 

2. The corporation was under no obligation to make known to 
the public the precise condition of its affairs by any published state- 
ment, at stated intervals, of the amount of its capital stock actually 
paid in, and of its existing debts and assets. 

3. No limit to the duration of the corporation was imposed. 

4. Express authority was conferred to issue stock in payment for 
property purchased, which made it possible to acquire without a cash 
payment the property of like corporations. 

5. Authority was given to the corporation to lease its property 
and franchises to any other corporation. 

6. The tax laws were liberal. 

7. The statutes relating to conspiracy had been amended so as 
to omit all mention of acts injurious to trade or commerce. 

1 Distilling, etc, Co. v. The People, 156 111., 448. 
'Richardson v. Buhl, 77 Mich., 632 (1889). 
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Of all these inducements no doubt the strongest is that which 
allows the purchase of the stock of other corporations. It is under 
this provision that the Standard Oil Company, the Distilling Com- 
pany of America, the United States Steel Company, and other great 
trusts organized as New Jersey corporations, are to-day carrying 
on successfully their operations. 

New Jersey, however, has not been the only State which has 
held out inducements in the direction indicated. Delaware, West 
Virginia, Maine, and of late New York, have followed the example. 
Connecticut has also been sometimes mentioned as among the States 
having a liberal policy in this matter, and which are known as 
"charter-granting" States. But New Jersey has attracted the largest 
corporations, and no doubt has incorporated the greatest number. 
At the present time there are said to be more than 15,000 corpora- 
tions in the United States, operating under New Jersey charters, and 
having authority to issue stock aggregating nearly $8,000,000,000. 
Comparatively few of these are operating in the State itself. Cor- 
porations are incorporated within the State to carry on operations 
outside the State which they are not at liberty to carry on within 
the State. The result is a surplus in its treasury, with no necessity 
for State taxes. 

Corporations will continue to exist and "trusts" will continue to 
be formed. There are careful and profound students of economic 
questions who do not hesitate to say that trusts are the most effective 
agencies yet devised for preventing the wastes of competitive pro- 
duction, and that their destruction would probably be the death blow 
to our hopes for industrial leadership in the international struggle 
for future mastery. 1 They tell us that the possession of vast capital 
by productive combinations is a necessity, and that the law should 
allow free opportunity for combination, seeing to it that the methods 
of combination are "fair, clean, and honorable." In the opinion of 
as wise a man as Mr. Justice Brewer, the trusts "have come to 
stay." It is not without considerable significance that the legislature 
of New York a year ago so changed the laws affecting corpora- 
tions in that State that agreements are now authorized for pooling 
stock or creating voting trusts, and that the issue of certificates of 
beneficial interest in lieu of stock deposited with the trustee and 
the purchasers of corporate mortgage bonds are protected under a 
provision that a mortgage given by the corporation becomes valid, 



1 See Professor Sherwood's article in The Yale Review, Feb., 1900, p. 362. 
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ailer it is recorded for a year and the interest is paid thereon, not- 
withstanding any irregularity in its execution. The Connecticut 
Corporation Act of 1901 makes provision for the consolidation and 
merger of corporations. This legislation indicates that in these two 
commonwealths at least the people do not share at the present time 
in that fear of corporations which in so many of the States has led 
to hostile enactments. 

The question before the American people to-day is not one of 
suppression, but one of regulation and control. What restraints 
should be imposed it is no easy matter as yet to say. But the most 
intelligent students of this subject concede that control must be 
exercised, and that probably it may best be exercised through a 
national corporation law which will subject all corporations to sub- 
stantially the same requirements. First and most important of these 
should undoubtedly be publicity. The public should, in every 
instance, have reliable information as to the amount of the capital 
issued, and the amount paid thereon in money, and the arrears, 
if any, of calls due. They should know how the corporation has 
invested its money, what its assets are, and the amount of its debts, 
as well as the names of its stockholders. This information could 
not injure a sound corporation, and would afford that protection 
against unsound ones to which the public is certainly entitled. 

The people of this State have recently voted in favor of a consti- 
tutional convention. I venture to think that when that convention 
assembles after it has disposed of the perplexing question of repre- 
sentation, and comes to the consideration of other important matters 
that must receive careful attention, it will find it necessary to give no 
little thought and serious study to the subject of corporations. If it 
does not it will be distinguished in this respect from every other con- 
stitutional convention which has been held in this country during the 
last quarter of a century. 

When the existing constitution of Connecticut was drafted in 
1818 corporations in the United States were few in number and the 
necessity of constitutional limitations respecting them had not be- 
come manifest. No restraints were then enforced and none after- 
wards by constitutional amendment until 1877, since which time no 
further restraint has been added. The amendments referred to pro- 
hibit any county, city, town or borough from owning the stock or 
bonds of any railroad company and from making any donations to 
such corporations. The Legislature of Connecticut can still incorpo- 
rate by special laws and the charters it grants may be in such terms 
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as to preclude subsequent modification in the legislative discretion 
The constitutions adopted in New York in 1894, in South Caro- 
lina in 1895, in California in 1896, in Delaware in 1897, in Louisiana 
in 1898, and that now pending before the people of Alabama 1 all con- 
tain many restraints imposed upon both public and private corpora- 
tions. 

The American statesman and the American lawyer is no less 
concerned over the problems which relate to public corporations. 
There are not- a few who deem the government of great cities the 
chief problem of civilization. The history of the government of 
American cities gives occasion for deep concern to every thoughtful 
citizen. City government in the United States is extravagant, 
inefficient, and corrupt. How to remedy these conditions is the 
problem which perplexes. In this connection it becomes necessary 
to consider whether the control of municipal government and the 
responsibility for good or bad administration shall rest with the 
people of the municipality or with the legislature. It is a question 
of local rule by the people of the locality as against a theory of gov- 
ernment of the city by the State. The question of municipal owner- 
ship of public institutions is one of great concern to the people who 
live in cities. The corporations which control transportation, gas, 
electricity, and the telephone in our municipalities have so gained in 
power as to overshadow the government of American cities. * The 
Supreme Court of Illinois has recently rendered a decision sustaining 
the issuance of a mandamus to the State Board of Equalization com- 
pelling it to assess twenty-three public service corporations in the city 
of Chicago, having a capital stock estimated to be worth $368,000,000, 
and which had been exempt from bearing their full share of taxation 
for nearly thirty years. Concerning the questions which involve 
home rule and municipal ownership the people depend upon the 
lawyers for advice. Already some most important decisions have 
been rendered in New York and Michigan upon questions of munic- 
ipal ownership, and the cases are not a few as to the constitutional 
right of local home rule. 

The increasing importance to the statesman and the lawyer of 
the subject of municipal corporations is revealed by an examination 
of the census tables of the United States. In 1890 there were in 

l The Alabama Constitution has since been adopted. 
"See Atlantic Monthly, April, 1901, p. 583, Mr. Edwin Burritt Smith's arti- 
cle on The Next Step in Municipal Reform. 
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this country 7,578 incorporated places, while in 1900 the number 
was 10,602. The number of inhabitants living in incorporated 
places in 1900 was 35,849,516 as compared with 26,079,828 in 1890. 
In the State of New York 47.3 per cent, of the population live in the 
city of New York. In 1790 the per cent, of the population of the 
United States living in cities of 8,000 inhabitants and over was 3.35 ; 
in 1850, 12.49; * n 1890, 28.5; and in iqoo, 324. 

That municipal corporations, like the ecclesiastical, the eleemosy- 
nary and the educational corporations, were known, to the earlier 
English law, and the private trading corporation to the much more 
modern law, has already been remarked. History shows the exist- 
ence of towns and cities at a very early period, and that even 
Phoenicia and Egypt were famous for their large and splendid cities. 
It is necessary to remember, however, that the towns and cities of 
early times did not possess charters of incorporation. The most 
ancient municipal charter of incorporation now extant was granted 
by Alfonso V. in 1020 to the city of Leon in Spain, and in England 
the charter of Kingston-on-Hull in 18 Henry VI. was the earliest 
charter of municipal incorporation granted in England. Before that 
time the cities and towns of England possessed only a quasi cor- 
porate character. 

I have heretofore called attention to the fact that to all the 
corporations known to the earlier English law the same principles 
were originally applied, and that in course of time differences in the 
rules of law applicable to the different kinds of corporations were 
developed from the different purposes each was intended to fulfill. 
It is not my purpose to remark upon all these differences, although 
I shall in conclusion point out in what some of them consist 

1. Membership in private corporations is voluntary, and in public 
corporations involuntary. In private corporations membership rests 
upon contract. In public corporations it usually is constituted by 
living within the municipal limits, and that without regard either 
to the wishes of the individual himself, or of his fellow citizens, 
who may regard him as a most undesirable acquisition. 

It is a curious fact that membership in a public corporation 
ever should have been in any way dependent upon membership in 
a private corporation, or that the government of public corporations 
should have been to any extent in the hands of private corporations. 
Yet the history of Europe, of its towns and gilds, proves this was 
ottce the case. The gilds were private corporations and controlled 
the government of medieval towns. Time was when "the citizens 
and the gild became identical; and what was gild-law became the 
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law of the town." 1 In the time of Edward II. an ordinance of 
London provided that no person, whether an inhabitant of the city 
or otherwise, should be admitted to the freedom of the city unless 
he were a member of one of the trade gilds. In the 49th Edward 
III. an enactment was passed which transferred the right of election 
of all the dignitaries and officers of the city of London from the 
ward representatives to the trading gilds or companies. Dr. Albert 
Shaw, writing upon Municipal Government in Great Britain, in 
speaking of the city of London, declares that the affairs of the 
municipal corporation still remain practically in the hands of the 
gilds. * The members of the gilds once elected the aldermen and 
common councilmen as well as the lord mayor, but recent legisla- 
tion has made it possible for resident householders to assist in the 
election of the aldermen and common councilmen. While the alder- 
men elect the lord mayor, they are restricted in their selection to one 
out of two named by the gilds. 

2. The fundamental proposition which underlies the law of cor- 
porations, both public and private, is that legislative sanction is 
absolutely essential to lawful corporate existence. The public wel- 
fare requires that no corporate powers shall be exercised except for 
purposes and under conditions previously determined by the legisla- 
ture. While an incorporating act is essential in all cases, the act 
cannot alone create a private corporation; the assent of the mem- 
bers must be secured. But the incorporating act is alone suffi- 
cient to establish a public corporation. In this case the assent of 
the individuals affected is not essential. 

3. The consolidation of one corporation with another can only 
be effected by legislative authority. When this authority has been 
conferred the consolidation of one private corporation with another 
cannot be accomplished without the unanimous consent of the mem- 
bers, in the absence of some previous agreement to the contrary. 
But the consolidation of public corporations is within the exclusive 
power of the legislature, unless the constitution of the State other- 
wise provides. 

4. A private corporation's charter is a contract which the legis- 
lature cannot impair. The charter of a public corporation is not a 

1 English Gilds, p. xciii. 

•Municipal Government in Great Britain, p. 225, it says : The membership 
of the gilds in 1894 was 8.800, their property holdings exceeded $100,000,000, and 
their income is said to amount to $5,000,000. Few of the members have any 
connection with the trade to which they belong. There are generals who are 
haberdashers, and scientists who are fishmongers. 
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contract, and may be amended or repealed by the legislature at its 
pleasure. 

5. The charter of a private corporation may be forfeited by the 
courts upon cause shown. But the courts possess no such power 
over the charter of a public corporation. 

6. Public corporations are created for governmental purposes. 
They are agencies of the State in the administration of public affairs, 
and are primarily created for the benefit of the State. Private cor- 
porations are not primarily created for the benefit of the State, nor 
are they intended to aid in the administration of the affairs of the 
State. They are intended rather to promote the individual welfare 
of the corporators. 

7. In the case of private corporations the grant of a corporate 
franchise is the grant of a special privilege which presumably has 
pecuniary value. To grant it is to prefer over other individuals the 
persons to whom the grant is made. It is not in accordance with 
our democratic theories that government should confer special favors 
on particular individuals. All persons are entitled to equal oppor- 
tunities. This is one reason why in many of the States the legisla- 
ture is prohibited from incorporating private corporations by special 
act, while free from like restraint as respects the incorporation of 
those that are public. 

8. A private corporation holds its property subject to all the 
constitutional guaranties which protect the property of an individual. 
But the property which a public corporation holds in its public 
capacity is so far subject to legislative control that it may be trans- 
ferred to some other agency of government to be used for similar 
public purposes; and this can be done without any compensation 
to the corporation thus divested of its property against its will. 

9. Upon the dissolution of a private corporation having stock- 
holders, its property after the payment of its debts is distributed 
among its members according to their respective interests. But 
upon the dissolution of a public corporation its property passes under 
the immediate control of the State. 

10. The better opinion is that the legislature cannot delegate 
to a private corporation the power to tax. 1 But its right to delegate 
such power to public corporations is nowhere denied. 

1 Harward v. St Clair &c. Drainage Co., 51 111. 130, 135. In this case the 
court say: "If it be a tax, as in the present instance, to which the persons 
who are to pay it have never given their consent, and imposed by persons act- 
ing under no responsibility of official position, and clothed with no authority 
of any kind by those whom they propose to tax, it is to the extreme of such 
tax, misgovernment of the same character as our forefathers thought just cause 
of revolution." 
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a. The power to tax cannot be used for the benefit of a private 
corporation, except it be one which serves, like a railway, a public 
purpose. But the power to tax for the benefit of a public corporation 
is everywhere conceded. 

b. The taxing power of the Federal Government extends to 
the property of private corporations. But that power cannot be 
exercised to tax a public corporation created by a State, or the salary 
of one of its officers. 

c. A State tax law applies alike to the property of individuals 
and of private corporations. But it is not to be construed as 
applicable to the property of public corporations, unless made so in 
express terms. 1 

11. A private corporation, as a rule, cannot be authorized under 
the power of eminent domain to condemn the property which it 
desires to use in the promotion of its purposes. This can be done 
only when the corporation, like a railway, serves a public purpose. 
But a public corporation may be invested with authority to acquire 
through condemnation proceedings whatever property it may need 
for municipal purposes. 

12. The principle that a contract beyond the scope of the cor- 
porate power is void and that those who contract with the corporation 
must at their peril inquire into its power or that of its officers to 

make the contract, is more strictly applied to public than to private 
corporations. 

a. The legislature cannot in the case of a private corporation 
make a contract for it or compel it to incur indebtedness without 
its consent. In the case of a public corporation it may be beyond 
the legislative authority to compel it to contract a debt for a strictly 
local purpose without its assent. But without such assent it may 
be compelled to incur indebtedness for an improvement of a general 
and public character. 

b. A private corporation has implied authority to borrow 
money for purposes properly within the scope of its business. 
But the better opinion is that a municipal corporation has no implied 
power to borrow money for its ordinary purposes. 

c A private corporation has, in the United States, implied 
authority to issue negotiable paper whenever this is an appropriate 



1 People v. Brooklyn Assessors, in N. Y. 505. 
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means of accomplishing the corporate purposes. But a municipal 
corporation has no implied power to issue negotiable paper. 1 

d. A private corporation, as a general rule, has a right to sell or 
mortgage the property it holds for corporate purposes, unless as in 
the case of a railroad, it is charged with a public duty. In that case 
it cannot alienate the property which is essential to the perform- 
ance of that duty. A public corporation, on the other hand, cannot 
as a rule sell or mortgage the property which it holds, except that 
which it possesses in its private capacity. 

13. For its torts a private corporation is liable according to the 
principles which determine the liability of a natural person. But 
public corporations possess an immunity which is peculiar to them- 
selves. Those known as quasi corporations, such as counties, town- 
ships and school districts, are not liable for torts except as the liability 
is imposed by statute. Those known as municipal corporations 
proper are, as a rule, not liable for the torts of agents when acting 
in a governmental capacity. This immunity, however, does not 
extend to the misfeasance or non-feasance of agents as respects 
corporate as distinguished from governmental duties. 

A private corporation is liable to exemplary damages. But 
it is difficult to conceive of a case in which a municipal corporation 
could be liable in a similar manner. 

14. The judgment creditor may enforce his judgment against a 
private corporation by writ of execution levied upon its property. 
But the creditor of a public corporation cannot ordinarily proceed 
in a similar manner, as the property which the corporation holds 
in its public capacity cannot be taken on execution to satisfy its 
debts. His remedy is by mandamus to compel the payment of the 
judgment, or a levy of a tax by which the judgment may be satisfied. 

15. The statutes of limitation run against a private corporation 
as against a natural person. But the better opinion is that such 
statutes do not apply to public corporations as respects public rights, 
although applicable to rights of a private nature. 



In entering upon the duties of this chair I am impressed by the 
fact that there are few subjects in the law which present so many 
difficulties and concerning which there is so great a conflict in the 
decisions as in the law relating to corporations. I am not unmindful 

1 Brenham v. German American Bank; 144 U. S. 173. 
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of the responsibility which is devolved upon me. Neither am I 
insensible to the honor which attaches to a professorship of the law 
in one of the oldest and greatest of American universities. We are 
told that in the most shining periods of the Roman republic men of 
the first distinction taught the science of law openly in their houses 
as in so many schools. From that day to this we have the inspira- 
tion of the great names of those who in every country of Europe as 
well as in the United States have engaged in the teaching of law. 
Mr. Justice Wilson of the Supreme Court of the United States in 
accepting a professorship of law in the University of Pennsylvania 
in 1790 declared : "By my acceptance of this chair, I think I shall 
certainly increase my usefulness, without diminishing my dignity as 
a judge; and I think, that with equal certainty, I shall, as a judge, 
increase my usefulness, I will not say my dignity, in this chair." A 
wortc which has attracted men of the highest eminence and the 
greatest gifts, should not be entered upon without a due sense of its 
responsibilities and significance, and a determination to discharge 
faithfully the duties which the position involves. 
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JUDICIAL CENTRALIZATION. 



Mr. Justice Brewer, in a recent address, says regarding legisla- 
tive centralization: — "Local self-control is giving way before the 
pressure for centralized power. The town meeting is supplanted 
by the state legislature, while the latter in its turn is yielding to the 
expanding power of Congress. Political parties are largely under 
the management of bosses, and the whole great forces of industry, 
business and politics seem passing under the dominance of single 
central control. Is this centralizing tendency antagonistic or helpful 
to the Republic? Is it consistent with popular government? Ap- 
parently it is antagonistic ; against the Republican thought of equal- 
ity of right ; each man a ruler and equally sharing the responsibili- 
ties and powers of government. * * * * You cannot stay this 
movement towards consolidation and centralization. It is a natural 
evolution." 

Judge Brewer's address suggests the inquiry whether this move- 
ment towards centralization has extended to the Judicial Depart- 
ment of the government also. 

The judicial reports furnish evidence that centralization is fur- 
ther advanced in the judicial than in the legislative department; that 
not only are judicial powers being centralized in the Federal courts 
by being withdrawn from the State courts, but also that these cen- 
tralized powers are being centered in the Federal judges by being 
withdrawn from the juries. 

I. Two of the amendments added to the Constitution of the 
United States soon after its adoption were intended to better secure 
the right of trial by jury, both in criminal and civil cases. 

Violation of that right in a criminal case constituted one of the 
charges upon which an associate justice of the Supreme Court of 
the United States was impeached in 1804. The articles of impeach- 
ment charged that Mr. Justice Chase : — 

"Did, in his judicial capacity, conduct himself in a manner highly 
arbitrary, oppressive and unjust * * * in debarring the pris- 
oner from his constitutional privilege of addressing the jury 
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(through his counsel) on the law, as well as on the fact, which was 
to determine his guilt or innocence, and at the same time endeavor- 
ing to wrest from the jury their indisputable right to hear argument, 
and determine the question of law, as well as the question of fact, 
involved in the verdict which they were required to give. ♦ * ♦ 
In consequence of which irregular conduct, as dangerous to our 
liberties as it is novel to our laws and usages, the said John Fries 
was deprived of the right secured to him by the eighth article 
amendatory of the Constitution, and was condemned to death with- 
out having been heard by counsel in his defence, to the disgrace of 
the character of the American bench, in manifest violation of law 
and justice, and in open contempt of the rights of juries, on which 
ultimately rest the liberty and safety of the American people." 

To that charge, the venerable and learned judge pleaded not 
guilty; and, in his answer, admitted that "the jury had a right to 
determine the law as well as the fact," and declared, "this power he 
holds to be a sacred part of our legal privileges, which he never has 
attempted, and never will attempt, to abridge or obstruct." Annals 
of Congress, 1 804-1805, pp. 86-115. Upon that plea, Judge Chase 
was tried and acquitted. 

Notwithstanding this concurrence of opinion in 1804, that it was 
the "indisputable right" of the jury under the Constitution to deter- 
mine the law as well as the fact in criminal cases, and that it consti- 
tuted a high crime and misdemeanor in a judge to attempt to wrest 
that right from them, it was declared by the Supreme Court of the 
United States in 1894, that, "In the courts of the United States it is 
the duty of juries in criminal cases to take the law from the court 
and apply that law to the facts as they find them to be from the evi- 
dence. Upon the court rests the responsibility of declaring the law, 
upon the jury, the responsibility of applying the law so declared to 
the facts as they, upon their conscience, believe them to be." 156 
U. S. 51. 

Mr. Justice Gray, with whom concurred Mr. Justice Shiras, dis- 
sented, and said: — "Until nearly forty years after the adoption of 
the Constitution of the United States, not a single decision of the 
highest court of any State, or of any judge of a court of the United 
States, has been found, denying the right of the jury upon the gen- 
eral issue in a criminal case to decide, according to their own judg- 
ment and conscience, the law involved in that issue— except the two 
or three cases, above mentioned, concerning the constitutionality of 
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a statute. * * * The question what are the rights, in this re- 
spect, of persons accused of crime, and of juries summoned and em- 
paneled to try them, under the Constitution of the United States, 
is not a question to be decided according to what the court may 
think would be the wisest and best system to be established by the 
people or by the legislature, but what, in the light of previous law, 
and of contemporaneous or early construction of the Constitution, 
the people did affirm and establish by that instrument. * * * 
As the experience of history shows, it cannot be assumed that judges 
will always be just and impartial, and free from the inclination, to 
which even the most upright and learned magistrates have been 
known to yield — from the most patriotic motives, and with the most 
honest intent to promote symmetry and accuracy in the law— of 
amplifying their own jurisdiction and powers at the expense of 
those entrusted by the Constitution to other bodies." 

The effect of that decision is not only to withdraw from the jury 
to the court the right to determine the law in criminal cases, but also 
to make the court the final judge of its own powers, and to with- 
draw from those upon whom the Constitution has conferred "the sole 
power of impeachment," and "the sole power to try all impeach- 
ments" to the judicial department the power to determine what con- 
stitutes an impeachable offence in a judge. 

As it is only in the High Court of Impeachment that judges can 
be called to give an account of the manner in which they have dis- 
charged their official duties, the judicial department, no more than 
the legislative or executive departments, could by mere force of its 
own decision, finally determine the limitations upon its own powers, 
without putting it into the power of every judge to exempt himself 
from all responsibility to his country for his official acts, by merely 
pleading, in justification, that he, as the court, had decided that he, 
as the judge, had a lawful right to do the act which the House of 
Representatives, acting as the Grand Inquest of the nation, had pre- 
sented as a high crime and misdemeanor in the High Court of Im- 
peachment, the highest tribunal of the nation. 

II. By overruling its prior decisions, the Supreme Court has 
vastly enlarged the admiralty jurisdiction of the Federal courts. 

To secure the right of trial by jury under the law of the land 
against the encroachments of the admiralty courts, it was declared 
by an Act of Parliament, in 1389, that the admiralty must "not med- 
dle henceforth of anything done within the realm, but only of a thing 
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done upon the sea." Two years after, to remove any doubts as to 
what was meant by the realm and the sea, came another Act of Par- 
liament ordering that of "things done within the bodies of coun- 
tries, by land or water, the admirals shall have no cognizance, but 
they shall be tried by the law of the land." 

In 1768. John Adams prepared for the citizens of Boston instruc- 
tions to their representatives in which it was said "that next to the 
revenue itself the late extensions of the jurisdiction of the admiralty 
are our greatest grievance. The American courts of admiralty 
seem to be forming by degrees into a system that is to overrun our 
Constitution and to deprive us of our best inheritance, the laws of 
the land." And the American colonies, in their address to the King, 
complained that "the powers of the admiralty and vice-admiralty 
courts are extended beyond their ancient limits ; whereby our prop- 
erty is taken from us without our consent." 

For more than fifty years after the adoption of the Constitution, 
it was uniformly held by the Supreme Court that the constitutional 
grant of admiralty jurisdiction to the Federal judiciary was limited 
by what were cases of admiralty jurisdiction in England, when the 
Constitution was adopted. During all that period, the established 
doctrine in England that the admiralty jurisdiction was limited to 
tide water, and did not extend into the body of a county, although 
the tide might ebb and flow there, was recognized by the Supreme 
Court as furnishing the test for determining the general admiralty 
jurisdiction of the Federal courts. 10 Wheat. 428 (1825) ; 7 Pet. 
324; 11 Pet. 175; 12 Pet. 76 (1838). 

But in 1847, *h e Court concluded that "the grant of admiralty 
powers to the courts of the United States was not intended to be 
limited by what were cases of admiralty jurisdiction in England 
when the Constitution was adopted ;" discovered "a surer foundation 
for a correct ascertainment of the locality of marine jurisdiction in 
the general admiralty law, than in the designation of it by the com* 
mon law courts in England ;" and held that "the admiralty jurisdic- 
tion of the courts of the United States extends to tide waters, as far 
as the tide flows, though that be infra corpus cotnitatus" 5 How. 
441. Ten years later, the Court held that the general admiralty ju- 
risdiction extended into the body of a county, although there was no 
tide there. 20 How. 296. And it is now held generally that the 
general admiralty jurisdiction extends over all navigable waters 
throughout the Union, whether with or without tide, and whether 
within or without the body of a county. 
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The effect of this enlargement of jurisdiction is: — (i), the abo- 
lition of the trial by jury over large tracts of country; (2), the sub- 
stitution there of the civil law and its forms for the common law 
and the statutes of the States; and, (3), the enroachment on the ju- 
risdiction of the tribunals of the State over disputes happening be- 
tween its own citizens. 5 How. 441 ; 20 How. 296. 

III. Notwithstanding the constitutional guarantee of trial by 
jury in suits at common law, probably no lawyer could now be found, 
either upon the bench, or at the bar, who would, upon consideration, 
deny that the equity jurisdiction of the Federal courts has silently 
encroached upon the common law jurisdiction of those courts, and 
substituted trial by the chancellor under the principles of equity, as 
administered by the Federal courts, for trial by jury under the law 
and statutes of the states; or that the extraordinary remedies of 
equity have become ordinary remedies. 

Mr. Justice Miller has called attention, in a dissenting opinion, 
to one phase of this encroachment : — "The creation of receiverships 
by courts of chancery, the powers conferred on the receivers, and 
the duration of their office, has made a progress which, since it is 
wholly the work of courts and not of legislatures, may well suggest 
a pause for consideration. Of the many thousand miles of railway 
in my judicial circuit, and of the fifty or more corporations who own 
or have owned them, I think I speak within limits in saying that 
hardly half a dozen have escaped the hands of the receiver. If 
these receivers had been appointed to sell the road, collect its means 
and pay its debts, it might have been well enough. But this was 
hardly ever done. It is never done now. It is not the purpose for 
which a receiver is appointed. He, generally, takes the road and all 
its appurtenances out of the hands of the company which is its own- 
er ; operates the road in his own way, with an occasional suggestion 
from the court, which he recognizes as a sort of partner in the busi- 
ness ; sometimes, though very rarely, pays some money on the debt 
of the corporation, but quite as often adds to the sum of these debts, 
and injures the prior creditors by creating a new and superior lien 
on the property pledged to them. All this time the receiver, in the 
use of the company's road and rolling stock, is performing the func- 
tion of a common carrier of goods and passengers. He makes con- 
tracts and incurs obligations, many of which he fails to perform. 
The decision which has just been announced declares that for these 
failures he cannot be sued in a court of law. * * * The right 
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of trial by jury, which has been regarded as secured to every man 
by the Constitutions of the States and of the United States, is denied 
to the person injured, and he is compelled, though his cause be one 
with no element of equitable jurisdiction in it, to submit it to a court 
of chancery or to one of the masters of such a court." 104 U. S. 126. 

IV. But it is on the law side of the Federal courts, that the 
strongest evidence is found of their expanding powers. The con- 
test there was not one for jurisdiction between common law, equity 
and admiralty courts, or between Federal and State courts. There 
it was the last struggle for the preservation of the right of local self- 
government, a futile effort to beat back the encroachments of what 
has come to be known as "general law/' and the "common law of the 
United States," upon the common law of the several States. 

The question as to the existence of a common law of the United 
States seems to have been particularly noticed for the first time judi- 
cially by Mr. Justice Chase, on the circuit, in 1798. He said: — "In 
my opinion, the United States, as a Federal government, have no 
common law. If, indeed, the United States can be supposed for a 
moment, to have a common law, it must, I presume, be that of Eng- 
land; and, yet, it is impossible to trace when, or how, the system 
was adopted, or introduced. * * * The United States must 
possess the common law themselves before they can communicate 
it to their judicial agents. Now, the United States did not bring it 
with them from England; the Constitution does not create it; and 
no act of Congress has assumed it. Besides, what is the common 
law to which we are referred? Is it the common law entire, as it 
exists in England ; or modified as it exists in some of the States ; and 
of the various modifications, which are we to select, the system of 
Georgia or New Hampshire , of Pennsylvania or Connecticut J" 
2 Dall. 384. 

In 1834 and in 1850 the Supreme Court declared : — "It is clear 
there can be no common law of the United States. The federal 
government is composed of twenty-four sovereign and independent 
States, each of which may have its local usages, customs, and com- 
mon law. There is no principle which pervades the Union and has 
the authority of law that is not embodied in the Constitution or laws 
of the Union. The common law could be made a part of our federal 
system only by legislative adoption. When, therefore, a common 
law right is asserted, we must lode to the State in which the contro- 
versy originated." 8 Pet. 658 ; 2 Pet. 144. 
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"The common law, in all its diversities, has not been adopted by 
any one of the States. In some of them it has been modified by 
statutes, in others by usage. And, from this it appears that what 
may be the common law of one State is not necessarily the common 
law of any other. We must ascertain the common law of each State 
by its general policy, the usages sanctioned by its courts, and its 
statutes." 9 How. 78. 

That constitutional principle and rule of decision was laid down 
without limitation, qualification or exception ; but, except as to real 
estate, the rule has been virtually abrogated by gradually grafting 
upon it limitations, qualifications and exceptions. 

Formerly the rule was applied in determining the rights and lia- 
bilities of parties to bills of exchange and promissory notes, the class 
of cases first withdrawn from its operation. 

"The Constitution declares that no State shall impair the obli- 
gations of a contract, and there is no other limitation on State power 
in regard to contracts. In determining on the nature and effect of 
a contract, we look to the lex loci where it was made or where it was 
to be performed. And bills of exchange, foreign or domestic, con- 
stitute, it would seem, no exception to this rule. Some of the States 
have adopted the law merchant, others have not. The time within 
which a demand must be made on a bill, a protest entered, and notice 
given, and the damages to be recovered, vary with the usages and 
legal enactment of the different States. These laws in various form 
and in numerous cases, have been sanctioned by this court. Indors- 
ers on a protested bill are held responsible for damages, under the 
law of the State where the indorsement was made. Every indorse- 
ment on a bill is a new contract, governed by the local law." 8 How. 
82; 1 Cr. 181 ; 1 Cr. 291 ; 3 Cr. 312; 5 Cr. 49; 5 Cr. 142; 5 Cr. 322; 
6 Cr. 204 ; 9 Wheat. 581 ; 2 Pet. 331 ; 4 Pet. 366 ; 4 How. 326. 

Subsequently the court laid down and applied the rule of deci- 
sion thus: — "The questions under our consideration are questions 
of general commercial law. * * * Whatever respect, therefore, 
the decisions of State tribunals may have on such a subject, and they 
certainly are entitled to great respect, they cannot conclude the judg- 
ment of this court." 16 Pet. 511 (1842). 

"Where private rights are to be determined by the application of 
common law rules alone, this court, although entertaining for State 
tribunals the highest respect, does not feel bound by their decisions." 
2 Black, 418 (1862). 
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"The single question presented for our determination is, whether 
the engineer and fireman of this locomotive, running alone and with- 
out any train attached, were fellow servants of the company, so as 
to preclude the latter from recovering from the company for injuries 
by the negligence of the former. This is not a question of local law 
to be determined by an examination of the decisions of the Supreme 
Court of Ohio, the State in which the cause of action arose, and in 
which the suit was brought, but rather one of general law to be de- 
termined by a reference to all the authorities, and a consideration of 
the principles underlying the relation of master and servant. * * 
* It is a question in which the nation as a whole is interested." 
149 U. S. 370, (1892). 

In order to prove the existence of a body of "general law," Mr. 
Justice Brewer, who delivered the opinion of the Court, cited many 
cases upon many subjects, all of comparatively recent date, which 
had been decided by the Supreme Court under the "general law," 
in direct opposition to the law of the State in which the cause of ac- 
tion arose, and the case was tried, as that law had been declared by 
the courts of that State. 

Mr. Justice Field dissented, and said : — "Is the Federal judicial 
department to force upon these States views of the common law 
which their courts and people have repudiated ? I cannot assent to 
the doctrine that there is an atmosphere of general law floating 
about all the states, not belonging to any of them, and of which the 
Federal judges are the special possessors and guardians, to be ap- 
plied by them to control judicial decisions of the State courts, when- 
evei they are in conflict with what those judges consider ought to be 
law. The present case presents some singular facts. The verdict 
and the judgment of the court below were in conformity with the 
law of Ohio, in which State the cause of action arose and the case 
was tried, and this court reverses the judgment because rendered 
in accordance with that law, and holds it to have been error that it 
was not rendered according to some other law than that of Ohio, 
which it terms the general law of the country. This court thus as- 
sumes the right to disregard what the judicial authorities of that 
State declare to be its law, and to enforce upon the State some other 
conclusion as law which it has never accepted as such, but always 
repudiated * * * I am aware that what has been termed the 
general law of the country — which is often little less than what the 
judge advancing the doctrine thinks at the time should be the general 
law on a particular subject — has been often advanced in judicial 
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opinions of this court to control a conflicting law of a State. I ad- 
mit that learned judges have fallen into the habit of repeating these 
doctrines as a convenient mode of brushing aside the law of a State 
in conflict with their views. * * * But, notwithstanding the 
great names which may be cited in favor of the doctrine, and not- 
withstanding the frequency with which the doctrine has been reiter- 
ated, there stands, as a perpetual protest against its repetition, the 
Constitution of the United States, which recognizes and preserves 
the autonomy and independence of the States — independence in their 
legislative and independence in their judicial departments. 

And according to Mr. Justice Miller, there was a like change in 
regard to the binding force in the Supreme Court of the decisions 
of State courts upon the construction of State constitutions and State 
statutes : — "I think I have sustained by this examination of the cases, 
the assertion made in the commencement of this opinion that the 
court has, in this case, taken a step in advance of anything thereto- 
fore decided by it on this subject. That advance is in the direction 
of a usurpation of the right, which belongs to the State courts, to de- 
cide as a finality upon the construction of State constitutions and 
State statutes. This invasion is made in a case where there is no 
pretense that the Constitution, as thus construed, is any infraction 
of the laws or Constitution of the United States." I Wall. 175. 

"It is an entire and unqualified overthrow of the rule imposed 
by Congress and uniformly acted on by this court up to the year 
1863, that the decisions of the State courts must govern this court 
in the construction of State statutes." 8 Wall. 575. 

In its last utterance on the subject of a common law of the United 
States, the court referred to a collection of extracts from its opinion 
as "all tending to show the recognition of a general common law 
existing throughout the United States, not, it is true, as a body of 
law distinct from the common law enforced in the States, but as con- 
taining the rules and principles by which all transactions are con- 
trolled, except so far as those rights and principles are set aside by 
express statute." 181 U. S. 163 (1901). 

As the court enlarged the admiralty jurisdiction by the adoption 
of the "general" admiralty law, so it has enlarged, or created, other 
powers by adopting the "general law." 

The court has overthrown in fact what it had previously estab- 
lished in principle. During the first half-century of its organiza- 
tion there was no constitutional principle more firmly established 
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by its decision than that "there can be no common law of the United 
States;" "there is no principle which pervades the Union and has 
the authority of law that is not embodied in the Constitution or laws 
of the Union ;" "we must ascertain the common law of each State by 
its general policy, the usages sanctioned by its courts and its stat- 
utes/' Without controverting or refuting the correctness of that 
principle, the court has ejected, subject by subject, the common law 
of the several states from the Federal tribunals, and substituted the 
"general law." Thus has the Supreme Court come to be the real 
maker of the laws administered in the Federal tribunals, even in de- 
termining rights which, admittedly, are not, under the Constitution, 
subject to regulation by the legislative, much less the judicial, de- 
partment of the Federal Government 

Marshall, when a representative in Congress, declared that "it 
was the duty of each department to resist the encroachments of the 
others," and expressed the apprehension that "the other departments 
would be swallowed up by the judiciary." While Chief Justice he 
asked concerning the Constitution : — "To what purpose are powers 
limited, and to what purpose is that limitation committed to writing, 
if these limits may, at any time, be passed by those intended to be 
restrained ? The distinction between a government with limited and 
unlimited powers is abolished, if those limits do not confine the per- 
sons on whom they are imposed, and if acts prohibited and acts al- 
lowed, are of equal obligation." 1 Cr. 176. 

Across the intervening years, the answer is echoed back by Mr. 
Justice Gray: — "As the experience of history shows it cannot be 
assumed that judges will always be free from the inclination, to 
which even the most upright and learned magistrates have been 
known to yield — from the most patriotic motives and with the most 
honest intent to promote symmetry and accuracy in the law — of am- 
plifying their own jurisdiction and powers at the expense of those 
entrusted by the Constitution to other bodies." 156 U. S. 176. 

These are some of the evidences to be found in the reports of 
that centralization which is transforming this Government from one 
of laws into one of men. Whether that change be approved, or dis- 
approved, or accepted as "natural evolution," the manner in which 
the change has been wrought is a symptom of waning respect for 
law, and especially for what was formerly declared by the court of 
last resort to be the fundamental principles upon which this Govern- 
ment was founded. 

L. H. Pool 
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The Governing Board and Faculty of the Law School have made 
an important change in the arrangement of courses, which will go 
into effect November ist, 1902. 

Beginning with that day, no one will be admitted to enter the 
Junior Class with a view of trying to take the three years 9 course 
in two years. College graduates, however, who had instruction in 
their College in strictly legal studies for what amounts to not less 
than five hours a week during a whole College year and who passed a 
creditable examination upon these at College, will be allowed to 
register provisionally as Middlers. If they then, during the Middle 
year, take all the Middle studies and not less than seven hours a 
week of Junior studies, and pass a good examination on them (not 
merely a pass one) at the end of the year, they will be advanced to 
Senior year in regular course. 
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COMMENT. 

INJUNCTION AS A REMEDY FOR LIBEL. 

During recent years there has been a tendency, in England es- 
pecially, to seek injunction as a remedy for libel, and particularly 
libel of property and business. That the province of the High Court 
of Chancery included the protection of personal reputation, few have 
contended (Vice-Chancellor Malius in Dixon v. H olden, LR.7 
Eq. 488, being the great exception) ; but it has been often urged that 
where a'libel worked an injury to property rights, equity should re- 
strain. 

The early position of the English courts is best expressed in the 
leading case of Prudential Ins. Co. v. Knott, L. R. 10 Ch. 142 
(1874) where the Court of Appeal refused to enjoin the continued 
publication of a pamphlet containing false and erroneous statistics 
and statements of the complainant's business. The opinion reads: 
"It is attempted to give color to the application by saying that these 
are libelous publications which will injure property. Not merely 
is there no authority for this application but the books afford re- 
peated instances of the refusal to exercise jurisdiction." However, 
the revolution worked in the English judicial system by the Judica- 
ture Act of 1873 left the equity courts with what have been assumed 
to be greater powers in this regard, and the remedy of injunction as 
now administered by them is practically co-extensive With the right 
to bring an action. Vice-Chancellor Melins' position, Quarts Hill 
Mining Co. v. Be all, 20 Ch. D. 501 (1882) ; 22 Law Mag. & Rev. 
63. In Bownard v. Perryman (1891), 2 Ch. D. 269, the Court of 
Appeal asserts its power to restrain even the publication of a purely 
personal libel. 

The American courts have from the first with great unanimity 
refused to restrain the publication of libels either of person or bus- 
iness, and have left the complainant to his remedy at law. Kidd v. 
Horry, 28 Fed. 774; Diatite Co. v. Florence, 114 Mass. 69; Alle- 
gretti Co. v. Rubel, 83 111. App. 558. There is, however, a class 
of cases arising chiefly out of labor troubles, in which libelous pub- 
lications have been restrained. But these cases are to be distin- 
guished, for the libelous character of the publication is merely an in- 
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cident Boycotting circulars, etc, where the words are intimidatory 
and calculated forcibly to interfere with business, are enjoined by the 
courts as a "nuisance/' whether libelous or not Sherry v. Perkins, 
147 Mass. 212; Etnack v. Kane, 34 Fed. 46; Beck v. Teamster/ 
Union, 118 Mich. 497. The distinction is well brought out in 
Beck v. Teamster/ Union, supra (1898), where the court, referring 
to the argument of counsel that the boycotting circular was a libel 
and thus within the rule that courts of equity will not enjoin a libel, 
remarks ; "If all there was to this transaction was the publication 
of a libelous article, the position would be sound. It is only libelous 
in so far as it is false. Its purpose was not alone to libel complain- 
ant's business, but to use it for the purpose of intimidating and pre- 
venting the public from trading with the complainants." 

A recent case in New York is of interest at this point The pub- 
lisher of a magazine, to compel a former advertiser to continue at 
an advanced rate, published "fake" letters which falsely attacked the 
usefulness and value of the advertiser's article. To an action to 
enjoin continued publication, defendant demurred. The Supreme 
Court holds that a sufficient cause of action is stated and that the 
publisher may be enjoined. McLaughlin, J., dissenting. Merlin 
Firearms Co. v. Shields, (N. Y. Sup. Ct), 34 Chic Legal News 194. 

The argument of the court in brief is that libel of property is to 
be distinguished from libel of person, and if the libelous publication 
will work a destruction of or irreparable injury to property it may be 
enjoined. This conclusion, in accord as it may be with modern 
English opinion, is a departure from the uniform attitude of our 
courts. As we have pointed out, the distinction has not been be- 
tween libel of person and of property but between simple libel where 
injunction has been denied and libel constituting or aiding intimi- 
dation and forcible interference with business where injunction has 
been granted. The Court relies upon Vegelohn v. Guntner, 167 
Mass. 92 (1896) — where no publication was involved — and other 
recent labor cases as cited above. Manifestly the situation is quite 
different, as we have tried to show. In 2 Story's Equity Juris- 
prudence, sec. 948, also relied upon, the distinguished author is clearly 
alluding to the right of property remaining in the writer of letters 
and not to such property rights as are here the subject of discussion. 
Nor is it easy to reconcile this decision with our fundamental ideas 
of liberty of speech and of the press, subject only to an action of dam- 
ages, for an abuse of that liberty. However apparent the abuse. 
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yet power to enjoin a libel has been, inferebtially at least, denied the 
courts by our constitutions and it is doubtful whether even the pres- 
ence of irreparable injury to property, constitutes such an exception 
as will permit their exercise of this prerogative. 



GOVERNMENTAL REGULATION OF CHARGES. 

No question causes more diversity of opinion among the justices 
of the Supreme Court of the United States than that which involves 
the limitation of governmental power over individuals and corpora- 
tions engaged in occupations of a public nature. 

That the state has power to regulate such occupations has been 
settled by a long line of decisions beginning with Munn v. Illinois, 
94 U. S. 113, though not without a constant dissent But to what 
extent this power may be exercised has never been definitely decided. 

In the recent case of Cotting v. Godard, 22 Sup. Ct. Rep. 30, 
Justice Brewer, in an able opinion, has reviewed the cases on this 
subject and attempted to deduce therefrom rules by the application 
of which the limitations upon this governmental power may be more 
clearly ascertained. 

It must first be observed that a distinction is made between those 
who are engaged in performing a strictly public service and those 
who have devoted their property to a use in which the public have 
an interest, although not engaged in a work of a confessedly public 
character. 

In the former class of cases, Justice Brewer states that "while 
the power to regulate has been sustained, negatively, the court has 
held that the legislature may not prescribe rates, which if enforced 
would amount to a confiscation of property. But, it has not held 
affirmatively that the legislature may enforce rates which stop only 
this side of confiscation and leave the property in the hands and under 
the care of the owners without any remuneration for its use." 
Nevertheless,, it is a fair inference from the remarks of the Justice, 
that he considers the States might well go to this extent in the exer- 
cise of their power, without violating the 14th Amendment to the 
Constitution of the United States. 

In justification of this seemingly severe doctrine, it is pointed out 
that one thus engaging in a public service undertakes to perform a 
function of the state and therefore voluntarily accepts all the condi- 
tions of public service which attach to like service performed by the 
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State itself. He is aware that the State in the performance of its 
work is not actuated by motives of private gain, but may, on the other 
hand, if the greater public good demands it, render the services at a 
loss or at any rate without pecuniary profit 

It is therefore argued that he who voluntarily undertakes to act 
for the State must submit to a like determination as to the paramount 
interests of the public Then, again, one so engaged is granted cer- 
tain governmental powers, such as the power of eminent domain, 
by which he is enabled to acquire property at its real market value. 
All these circumstances tend to lessen the severity of this doctrine. 

But, however much these reasons might justify the application of 
this doctrine to the former class of cases, the Justice maintains that 
a different rule must be applied in the latter class, of which the case 
at bar is an example. 

This case was brought to test the constitutionality of a statute 
passed by the Kansas legislature, regulating the price per head to be 
charged by stock yard companies. It is to be distinguished from the 
class of cases just discussed in that the stock yard company had not 
undertaken to do the work of the State, nor to use its property in the 
discharge of a purely public service, nor had it acquired any of the 
governmental powers of the State. It was engaged in an occupation 
for merely private gain and had placed its property, willingly or 
unwillingly, in such a position that the public had become interested 
in its use. 

The case is therefore analogous to Munn v. Illinois, and tested 
by the rule there laid down it was conceded that the State has the 
power to make reasonable regulation of the charges for services ren- 
dered by the stock yards company. 

What shall be the test of reasonableness in those charges is ab- 
solutely undisclosed by decisions prior to the case at bar. The Cir- 
cuit Court held that the chief inquiry should be, "What is the aggre- 
gate profits of the stock-yards ?" supplemented by the further inquiry 
as to whether the company could make a reasonable profit by charg- 
ing the statutory rates. 

Justice Brewer considers that the inquiry of the lower court 
proceeded on too narrow limits, and lays down the rule that die 
State's regulation of charges is not to be measured by the volume of 
business but by the question whether any particular charge to an 
individual dealing with the corporation is, considering the service 
t ende r e d , an unreasonable exaction. "The question is not how 
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much he makes out of his business, but whether in each particular 
transaction the charge is an unreasonable exaction for the services 
rendered." 

In this conclusion he is supported by the decisions of the English 
courts. Canada Southern R. Co. v. International Bridge Co., L. R. 
8 App. Cas. 723. 

But in using this case of Cotting v. Godard as an authority, the 
fact must not be overlooked that, while Justice Brewer devoted the 
greater part of his opinion to the consideration of the questions above 
mentioned and deemed them of great importance, his associates de- 
clined to express their opinion upon these points but based their 
concurrence upon the ground that the statute applied to one com- 
pany and not to other companies engaged in like business and was 
therefore unconstitutional. 

What the decision would have been had the question of the lim- 
itation of governmental power been squarely presented to the court 
is open to speculation. 
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RECENT CASES. 

Carrie*— Fare— Tickets — Opportunity to Procure— Ejection of Passen- 
gers.— Phillips v. Southern R. R. Co., 40 S. E. Rep. 068 (Ga.).— The defendant's 
agent refused to sell the plaintiff a ticket, not knowing that the train would stop at 
the plaintiffs destination. It being customary under like circumstances to charge 
passengers without tickets no higher fare, the plaintiff refused to pay more, there- 
upon being ejected from the train. Held, the defendant liable. 

A common carrier, if they charge passengers without tickets a higher rate, 
must first give them an opportunity to procure the same. Railroad Co. v. Rogers, 
38 Ind. 116; Railroad Co. v. Rinard, 46 Ind. 393. A common carrier cannot dis- 
criminate; Railroad Co. v. Park, 83 Ky. 51a 

Chinese Exclusion — Burden of Proof— Sufficiency of Evidence.— U. S. v. 
Chun Hoy, hi Fed. 899 (Hawaii). — Section 3 of the Geary Act places upon a Chi- 
naman arrested for being illegally in this country the burden of proving affirma- 
tively his right to remain. Held, an act of Congress raising presumption of guilt 
is valid, and evidence of Hawaiian birth, insufficient. 

This presumption should be viewed under rule of evidence as to facts pecu- 
liarly within the knowledge of accused. Its harshness was due less to its intrinsic 
nature than to penalty of section 4. Fong Que Ting v. U. S., 13 S. Ct Rep. 1016; 
In re Sing Lee, 54 Fed. 334. Section 4 held unconstitutional. U. S. v. Wong Dtp 
Ken, $7 Fed. 206. The mitigation of the penalty has removed objection to the rule. 

Evidence of Hawaiian birth must be conclusive. Under 14 Amendment, law ex- 
cluding immigrants is not applicable to Chinese person born in this country. Get 
Fook Sing v. U. S., 49 Fed. 146. Lee Sing For v. U. S„ 94 Fed. 834. 

Con s t i t u t io nal Law— Election by Legislature of Election Commission- 
ers—Power to Create Board to Try Election Contests.— Pratt v. Brecbxnrdge, 
65 S. W. Rep. 136 (Ky.).— The appellant having been awarded the office of attor- 
ney-general by a board of election commissioners, the appellee contested the decis- 
ion, and the same commissioners, acting as a contest board, decided in his favor. 
He brought suit to gain possession of office. Held, that the legislature had no 
power to appoint a board of contest. Paynter, C J n and Hobson and White, J. J., 
dissenting. 

Although in SHne v. Berry, 96 Ky. 63, it was held that the statute creating spe- 
cial boards for the determination of contested elections was valid, this court favored 
the reasoning that a board of contest exercises in all its elements judicial power, 
and is therefore a court. 

The whole judicial power of the State being expressly invested in the courts by 
the constitution, the exercise of it by the legislature transcends that power, and 
cannot be legally carried into effect James* Hews v. Perry, 10 Yerg. 59; 30 Am. 
Dec. 43a 

Constitutional Law— Mining Coal— Payment by Weight— Rights of Cor- 
porations.— Woodson v. State, 65 S. W. 465 (Asjl).— Under the ordinary consti- 
tutional provision that the powers granted a corporation may be altered or revoked. 
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a statute in so far as it requires a coal-mining corporation, where coal is mined and 
paid for by weight, to weigh the coal before screening, is not unconstitutional, as 
restricting the rights of corporations to contract 

The power to legislate, founded upon such a reservation in a charter, is not with- 
out limit, but is restricted by rights legitimately acquired by virtue of such charter. 
Lotkrop v. Steadmon, 42 Conn. 490; Fed. Cas. No. 8514; Miller v. New York, 15 
Wall. 498; 21 L. Ed. 104; Sheilds v. Ohio, 95 U. S. 319, 334; 24 L. Ed. 357, 359; 
Sinking Fund Cases, 99 U. S. 711 ; 25 L. Ed. 502. 

Contracts— Illegal Condition— Fictitious Suit— Public Policy.— Van Horn 
v. Kittitas County, 112 Fid. i (Wash.)— A county agreed to sell an issue of its 
toads to a bidder on condition that he cause a feigned suit to be brought and pros- 
ecuted to the supreme court of the state, to determine the validity of the bonds 
prior to their issuance. Action against the county to recover damages for breach 
of this contract Held, on demurrer, that the condition precedent is contrary to 
public policy, and the contract, being indivisible, void. 

Not only is such an attempt to secure a judicial opinion upon a question of law 
by means of a mere colorable dispute, involving no real controversy, a fraud on the 
court, but a fair and exhaustive consideration of both sides of a question can rarely, 
if ever, be had when both parties are united in interest. Lord v. VeoMte, 8 How. 
251 ; Smith v. Junction Railroad Co., 29 Ind. 546. The distinction between such a 
suit and an "amicable" suit is sharply defined, the friendliness in the latter con- 
sisting only in the manner of the proceedings, not in the absence of substantially 
conflicting interests. 9 Encycl. PI. ft Prac pg. 72a 

CoapoiATioNS— Insolvency— Pkzfirkncx— Directors. — Swift ft Co. v. Dyrr- 
Vxatch Co., 62 N. E. 70 (Ind.).— The Dyer-Veatch Co., a corporation, becoming in- 
solvent, three of its directors who had become sureties on its notes payable to a 
bank, mortgaged all the property of the corporation to said bank. Held, that the 
transaction is void in the absence of proof authorizing it on the part of a majority 
of the directors other than those who were sureties, and that the creditors may 
question the transaction. Wiley and Henley., J. J., dissenting. 

The opinion rendered here and in the recent case of Nappannse Canning Co. v. 
Reid Murdoch & Co., 60 N. E. 106% rejects the principles which have governed 
the Supreme Courts of nearly all States and the U. S. Supreme Court Sanford F. 
& T. Co. v. Howe, Brown & Co., 157 U. S. 3x2. The weight of authority sus- 
tains an assignment by an insolvent corporation for the benefit of creditors even if 
direc tor s , provided only the debts are bona fide: but*/. Manufacturing Co. v. 
Hutchinson, 63 Fed. 96. It was held in the Canning Co. case, that a majority of 
the directors must be disinterested. But this does not seem to be good law. 

QtinriORft— Preferred Interkst on Claim— People v. American Loan ft Trust 
Co., 73 N. Y. Supp. 584.— After dissolution of defendant company, preferred creditors, 
who had previously been receiving interest at less than the legal rate, were paid the 
principal of their claims. Tbey claimed interest at the legal rate from time of dis- 
solution to settlement Held, that they were entitled to the legal rate of interest 
even though unpreferred creditors were thereby deprived of the principal of their 
claims. 

This case is unusual in that the preferred creditors had been receiving interest 
at less than the legal rate. It was decided (In re Fay, 6 Miss. Rep. jfia) that when 
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preferred creditors had been receiving no interest they were entitled to interest 
from time of dissolution to time of settlement, in order of preference, although 
other creditors were thereby entirely cut off. See also Upton v. Bank, 13 Hun. 269. 

Damages— Telegram— Failure to Deliver.— Butler v. Western Union Tele- 
graph Co., 40 S. E. Rep. 162 (S. C.).— This is an action brought against the de- 
fendant for failure to deliver a telegram sent to a third person for plaintiff's benefit 
Held, where a telegraph company failed to deliver a telegram sent by the son of 
plaintiff to a third person for benefit of plaintiff, the latter has a right of action. 

Where an agent without disclosing the name of his principal makes a contract 
with a common carrier to transport the property of principal, the latter may main- 
tain an action in his own name against the carrier to recover damages for the loss 
of the property. Elhins v. Boston & Maine R. R. Co., 19 N. H. 337. 

Divorce— Jurisdiction— Domicile of Defendant.— Wallace v. Wallace, 50 
Atl. Rep. 788 (N. J.). — Complainant, deserted in one State moving into another 
State for the purpose of securing a divorce in such State, acquired no domicile suffi- 
cient to give the courts of such State jurisdiction, when no service is had 00 the 
defendant in such State. 

This point was not decided in the recent Supreme Court decisions on this sub- 
ject, 181 U. S. 155-187, although the decision is a natural sequence of those cases. 
The difficulty arises as to when, under such circumstances as above stated, the dom- 
icile relied upon is matrimonial. This case lays down the rule that "necessity* 
alone is the true ground for jurisdiction in such cases, as suggested in Bret v. 
Bree, 181 U. S. 175, and Atherton v. Atherton, 181 U. S. 155. Many western juris- 
dictions have, of course, taken the opposite view, but this seems to present a just 
solution of the jurisdiction problem in such cases. 

Election of Officers— City Council— Quorum— Refusal to Vote. — Schmul- 
rach et al. v. Spetobl et al., 40 S. E. Rep. 424 (W. Va.).— The defendants had 
been elected as members of the board of public works, and had taken forcible pos- 
session of the office and books. The plaintiffs, alleging illegality of election, peti- 
tioned the court to compel defendants to restore the office and books to them. 
Held, that a quorum of the city council being secured, though by unlawful means, 
and a majority of those present voting for the persons elected, the election is valid. 
Although a quorum was obtained by the aid of the police, yet the session was a 
legal one, and its acts were valid. The right to compel attendance of absent mem- 
bers is the recognized power of every lawfully organized legislative assembly. 
Cush. Law & Prac. Leg. Astern. 3264. 

Equity— Mortgage Foreclosure— Sale to Executor as Mortgagee.— Fleming 
v. McCuTCHEON, 88 N. W. 433 (Minn.).— Defendant, owner of a real estate mort- 
gage, was appointed administrator of estate of mortgagor. While administrator 
he foreclosed the mortgage, purchased the property at the sale, and subsequently 
sold same at a profit Action by the beirs-at-law to recover this profit Held, that 
the administrator had a legal and equitable right to foreclose and purchase, and 
was not liable for the profits in the transaction. Brown, J., dissenting. 

This case seems somewhat at variance with the general equitable rule that one 
standing in a fiduciary relation purchasing at his own sale will be charged as con- 
structive trustee at election of cestui que trust Yost v. Crombie, 8 U. C. C. P. 
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159. But the court reasons that as the real property passed at once to the heirs-at- 
law, and could be assets in the hands of the administrator only when taken posses- 
sion of for the payment of debts, the administrator, therefore, did not occupy a fidu- 
ciary relation to the property. Hill v. Mitchell, 5 Ark. 606; Noon v. Finnegon, 29 
Minn. 418, 13 N. W. 107; Sloggy v. Dihvorth, 38 Minn. 179, 36 N. W. 451; 8 Am. 
St Rep. 656. 

The dissenting opinion protests vigorously against the decision of the court, and 
holds that the profits of the transaction clearly belonged to the heirs-at-law. And 
the weight of authority would seem to support this view. Foster v. Brown, 3 Rich. 
L. (S. C.) 254; 11 Am. & Eng. Enc Law, 102a 

Evidence— Hearsay— Court and Jury.— Ives v. Elus et al.,62 N. E. 138 (N.Y.), 
—Held, that letters setting forth opinions for or against one of the parties are inad- 
missible as hearsay evidence, for the charge of the trial judge, that such letters be- 
considered by the jury as merely showing a correspondence between parties and 
statements therein be disregarded, cannot destroy the prejudice already created. 
O'Brien and Cullen, J. J., dissenting. 

This decision is very important, in that it departs from previous rulings of New 
York courts and strict rules of evidence, and tends towards better and broader prin- 
ciples of law. Gail v. GaU, 114 N. Y. 109; Holmes v. Moffat, 120 N. Y. 159; Peo- 
ple v. Priori, 164 N. Y. 469, hold the opposite view. 

Gaming Contract— Pubchasb for Future Delivery— State Statute- 
Public Policy. — Parker it alt. Moore, hi Fed. 470 (S. C.).— A South Carolina 
statute declares void a contract for future delivery, unless it is the intention of 
both parties that the article shall be delivered and received at tne date specified. 
Held, that a broker advancing margins cannot recover from his principal who tes- 
tifies that be did not intend an actual delivery, and that a state is final judge of its 
own public policy. 

The purpose of this statute is to destroy utterly dealing in "futures." It goes, 
behind the acts to the sworn intention of the parties. 

In determining what is public policy as regards the restraints of trade the court 
limits itself to the constitution, laws, and judicial decisions of the State itself. 
Safety in this pursuit lies only in avoiding general considerations, personal views 
of political faith or religious dogma and following closely concrete opinion as form- 
ulated in public law. Vidal v. Girard's Ex's., 2 How. 197 ; Swann v. Swann, 21 Fed. 
399- 

Insurance— Conditions of Polio — Suicide.— Latimer v. Sovereign Camp, 
Woodmen of the World, 40 S. E. Rep. 155 (S. C).— A benefit certificate was issued 
by the defendant in favor of the plaintiff upon the life of her husband who died while 
a member of said order. The conditions of said policy having a direct bearing on the 
facts in issue are, * * * (3) "death by the band or act of the assured, whether sane 
or insane ; (4) death by the hand of the beneficiary, except by accident." The ques- 
tion presented for the consideration of the court was, whether such policy with said 
condition was void as against public' policy. 

Held, a clause in a benefit certificate excepting insurer from liability where in- 
sured's death was caused by "bis own hand or act whether sane or insane" is not 
void as against public policy. Mclver, C. J., and Gary, A. J., dissenting. 
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Such a condition in a policy of life insurance is valid. If the assured commits 
suicide, although at the time utterly bereft of reason, it is death by his own hand 
or act within the meaning of the condition, and the policy is forfeited. De Gogorwa 
v. The Knickerbocker Life Ins. Co., 65 N. Y. 232. 

Insurance — Lira — Gift — Circumstantial Evidence. — Lord v. New York Lot 
Ins. Co. it al., 65 S. W. 699 (Texas).— A brother made repeated statements to the 
-effect that he had provided for his sister in event of his death, by a life insurance 
policy, and said that a certain policy, payable to his estate, belonged to her. On one 
occasion he gave a friend some papers in a*sealed envelope, requesting that they be 
kept in a place of safety for him, and said that the envelope contained a policy for 
his sister. Later the papers were taken away and put in the care of his bankers. 
Held, that the evidence was sufficient to warrant a finding that he had given the 
policy to his sister. Pleasants, J., dissenting. 

Any act on the part of the owner of a chose in action, showing not only a per- 
sistent intention to transfer, but that he regarded himself as having carried such inten- 
tion into effect, is sufficient, and no written evidence of the transaction is required. 
If clone's Appeal, 38 Leg. Int. 303. 

Insurance— Railroad Injuries — Indemnity— Contract— Construction — In 
stantaneous Death.— Worcester & S. St. R. R. Co. v. Travelers Ins. Co., 62 N. £. 
Rep. 565. — A policy of insurance providing protection to railroad against its common 
law or statutory liability to any person accidentally injured while traveling on same, 
was held, not to include liability for instantaneous death of passenger. Morton and 
Barker, J. J., dissenting. 

The court had no authorities to follow where a similar policy of insurance had 
been construed. It is well recognized that there is a right of action for death from 
accident Adm's v. The S. N. E. Tel. Co., 72 Conn. 617. The court, however, de- 
cided that this policy, while allowing compensation for injury which injured person 
could have recovered himself, was not sufficiently broad to cover case of instan- 
taneous death. 

Mandamus— Jurisdiction of Supreme Court— Fee of Streets — People ex. eel. 
Kocourek v. City of Chicago et al., 62 N. E. 179 (111.).— Held, that original juris- 
diction of Supreme Court does not include mandamus suits seeking to compel a city 
to remove a superstructure over a public alley, for a city, as a municipality, does not 
hold the fee of the streets in trust for the people of the State at large. Magruder, J, 
dissenting. 

This decision is a direct departure from previous decisions of this court In 
McCartney v. Railroad Co., 112 111: 611; Smith v. McDowell, 148 111. 51; Byrne v. 
Railway Co., 169 111. 75, it was held that city holds fee of public streets in trust for 
people of State at large. But the above decision seems to be founded upon sounder 
law, following the line laid down in Hagaman v. Moore, 84 Ind. 496; State v. Newell, 
90 N. C. 705 ; Phillips v. Dunkirk, W. and P. R. Co., 78 Pa. 177. 

Municipal Corporations— Bond Issue— Construction.— LeTourneau v. Qtt 
or Duluth, 88 N. W. 529 (Minn.).— Chap. 351/ Laws of Minn, provides that no city 
council of any city shall issue bonds for any purpose, amounting to $100,000 or over 
until such proposition to issue above that amount shall be approved by a majority 
of the legal voters. Charter of the city of Duluth contains similar provision. Gfty 
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council issued improvement bends amounting to $99,000. Action brought to restrain 
council from further issue of bonds to the amount of $60,000 with approval of voters. 
Held, that statute and charter allows council to issue bonds to any amount, less than 
$100,000 for any particular purpose, although the aggregate issue of city bonds ex- 
ceeds $100,000. Collins and Brown, J. J., dissenting. 

The court in construing this statute draws a very close distinction, which 
appears to be contrary to the wording of the statute as set forth by the opinion of the 
dissenting judges, but it is in line with the decision of the U. S. court. Chicot Co. v. 
Lewis, 103 U. S. 495* 

Nuisance— Contractors— Public Work— Damages. — Bates v. Holbrook it 
al., 73 N. Y. Supp. 417. — Defendants, being engaged on public work, placed their 
machinery, without objection from the city authorities, on a park opposite plaintiffs 
hotel, thereby greatly damaging him. Held, that contractors on public work should 
not unnecessarily create a nuisance to neighboring property holders. Patterson, J., 
dissenting. 

Official sanction of a nuisance must be express to justify an injury to private 
property and special damage caused is actionable. Cogswell v. R. R., 103, N. Y. 10; 
R. R. v. Church, 108 U. S. 317. Contra, a properly authorized act, done carefully, 
does not render the doer liable for the consequences. Exr's v. Mayor, 4 N. Y. 195. 
And damage resulting from a permanent nuisance, operating under proper authority, 
may be recovered. Morton v. Mayor, 65 Hun. 32. 

Railroads in Street— Change or Grade— Liability to Abutters. — Fries v. 
N. Y. ft H. R. Co., 68 N. Y. Supp. 670. — Railroad Company was compelled by 
law to erect and run cars over steel superstructure. Held, company was not liable 
to abutting owners for injury to easements of light, etc., in absence of wording in 
statute to that effect Bartlett, Vann and Cullen, J. J., dissenting. 

In ruling contrary to the recent case of Lewis v. N. Y. & H. R. Co. i6a* 
N. Y. 202, the court seems to have gone against the weight of authority as also the 
case of Story v. Railroad Co. 00 N. Y. 122, and Lehr v. Met El. R. Co. 104 
N. Y. 291. An abutting owner necessarily enjoys certain advantages from the exist- 
ence of an open street adjoining his property, and if they can be taken away and 
directed to inconsistent uses by legislative authority, it seems as though it inaugurates 
a system more nearly resembling legalized robbery than any other form of acquir- 
ing property. Barnett v. Johnson, 15 N. J. Eq. 481 ; Codman v. Evans, 5 Allen, 
Mass., 311. 

Replevin — Affidavit— Appeal. — German Nat. Bank v. Aultman, Miller ft 
Co., 88 N. W. 479 (Neb.). — In appeal of replevin suit to District Court, plaintiff had 
filed a second affidavit enlarging on the first. Court, regarding this as superfluous, 
and different from that filed first, struck it out. Plaintiff withdrew suit; but later, 
moved for a new trial. Overruled, he asked for review on error. Held, that order 
of district court striking out said affidavit was erroneous. Sullivan, J., dissenting. 

The dissenting view is of some moment. At most, the District Court's ruling 
was a harmless error, as said affidavit should have been regarded as an amendment. 
Bank v. Ketcham, 46 Neb. 568. After pleadings had been filed in District Court, it 
was too late for defendant to take advantage of any defects. 18 Enc* PL and Prac. 
517; McKee v. Metraw, 31 Minn. 429. But plaintiff voluntarily refused to proceed. 
Hence, it seems lacking in propriety to send him back to District Court to fortify a 
probably impregnable position. 
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Street Assessment— Invalidity— Recovery by Taxpayer— Duress— Knowledge 

of Illegality.— Haven etalt. Mayor, etc., 73 N. Y. Supp. 678.— The plaintiff 

with knowledge of invalidity of a street assessment paid the same under protest, and 

then sought to recover on grounds of duress and illegality. Held, that benefit by 

improvement does not exclude right, but knowledge of illegality at time of payment, 
though made under protest, prevents recovery. 

A tax assessment has been regarded as similar to a judgment, the execution of 
which could not be resisted, and should, therefore, be paid and if illegal be appealed 
from and reversal obtained for error. Peyser v. Mayor, etc., 70 N. Y. 497. The 
court now seems to regard this as true only where the taxpayer at the time of pay- 
ing is ignorant of the facts establishing illegality. 

Taxation — Bank Capital— Exemption in Charter— Res Abjudicate — Union 
and Planters' Bank v. City op Memphis, hi Fed. 561 (Term.). — Its charter pro- 
vided bank should pay the State "an annual tax of one-half of one per cent on each 
share of stock subscribed, which shall be in lieu of all other taxes." , In former suit 
between same parties on like subject matter Supreme Court of Tenn. held bank liable 
only for stipulated tax on its shares of stock. This decision was pleaded in estoppel 
to suit for enjoining collection of taxes by city. Held, bank was not exempt from ad 
valorem tax on its capital, and former decision, no bar. 

Shares in hands of stockholders are exempt— divided court. Farrington v. 
Tenn., 95 U. S. 679; and also corporate capital, Memphis v. Hernando Ins, Co., 6 
Bax. 527 ; contra Bk. of Com. v. Tenn., 104 U. S. 493 ; Shelby Co. v. U. and P. Bk., 
161 U. S. 149. Bank building alone is exempt, not collateral holdings of real 
estate, surplus profit, nor corporate capital. 

The adverse adjudication of demand for a tax is an estoppel to demand for same 
tax for other years. So. Pac. R. Co. v. U. S., 168 U. S. 1. Such estoppel not allowed 
by usage of Tenn., hence held no bar, as U. S. court gives a judgment no greater 
efficacy than State court allows. This precise question seems not to have arisen here- 
tofore. 

Taxation — Franchise Tax — Patent Rights. — People ex rel U. S. Aluminum 
Printing Co. v. Knight, 73 N. Y. Supp. 745. The comptroller, in determining the 
franchise tax of a corporation, included in the appraised capital the value of certain 
patent rights owned by them. Held, that patent rights, being non-taxable, are 
excluded from such assessment. Smith, J., dissenting. 

This is exactly contrary to the decisions of the same court in People v. WempU, 
61 Hun. 53 and People v. Campbell, 138 N. Y. 543, which on the authority of People 
v. Insurance Co., 9a N. Y. 338, held that patent rights could be included in capital 
stock for assessment purposes, on the ground that the franchise tax was upon the 
franchise alone and not upon the investment. But there is a tendency to disregard 
this distinction in the later cases of People v. Assessors, 156 N. Y. 417, and Johnson 
Co. v. Roberts, 159 N. Y. 70, and to hold federal grants of privileges exempt from 
any assessment. 

Warranty— Hearsay. — Ives v. Ellis, 62 N. E. 138 (N. Y.).— An action 
for the breach of an express warranty in the sale of an alleged ancient docu- 
ment. The defendant offered in evidence a letter written by him to the plaintiff, 
containing the opinion of experts, which plaintiff had requested fifteen months after 
purchase, as to the genuineness of said document. Held, there was error in admit- 
ting it. O'Brien & Cullen, J. J., dissenting. 

The diversity of opinion regarding the admissibility of this letter, is due to the 
obvious distinction between its contents and the relevancy of its writing to the issue 
of warranty. Though admitted to show compliance with the plaintiff's request, and 
though the jury was charged to disregard its contents, Parker, C. J., held that the 
error was not cured, citing People v. Schooley, 43 N. E. 536 ; Holmes v. Moffat, 24 
N. E. 275. O'Brien, J., dissenting, held the seeking of expert opinion to be irrecon- 
cilable with the claim of a warranty, and that the error was cured. Landon, J„ con- 
curring* held the claim of a warranty and the seeking of expert opinion, not to be 
inconsistent. 
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ALUMNI NOTES. 

At the organization meeting of the Connecticut Civil Service Reform 
Association held in New Haven, Dec. 17, 1901, the following Yale 
Law School graduates were elected to office: Mr. Henry W. Farnam, '79, 
President; Charles G. Morris, '97, Secretary; Gen. Phelps Montgomery, 
'98, Treasurer. Henry G. Newton, '72; Morris F. Tyler, '73; George L. Fox, 
'791 J- C. Gallagher, '81, and Harry G. Day, '93, were elected members of the 
Executive Committee. 

'63. — A translation of the article on the Restoration of Whipping as a 
Punishment for Crime, contributed by Judge Baldwin to the February num- 
ber of the Green Bay in 1901, was published in No. 17 of the Fangvardoman- 
naforeningens % Finland Meddelanden, last Fall. 

'75. — Gov. Albert W. Mclntyre has removed to Washington, and is now 
the senior member of the firm of Mclntyre, Kathaway & Alston, at Everett, 
Wash. 

'75. — James P. Piatt has been nominated by the President to succeed 
Judge Townsend as District Judge for the District of Connecticut 

'81. — Lucien F. Burpee has been appointed General Counsel of the Con- 
necticut Railway and Lighting Co. 

'91. — Walter Shaw Brewster has been appointed Assistant Corporation 
Counsel of the Borough of Brooklyn. 

'95. — Dexter E Tilley was Junior Counsel for the defense in the Cassel 
murder trial, in Springfield, Mass., last December. 

'97. — George P. Rowell has an office in the Opera House Building, At- 
lantic street, Stamford, Conn. 

'98. — The engagement of Miss Edith J. Preston of San Francisco, Cal., 
to Willard N. Downes is announced. The wedding will take place about the 
last of March. 

'09. — Theobald M. Connor has recently been elected City Solicitor of 
Northampton, Mass. 

'oo.— Wallace K. Lane has been appointed Lecturer on Patents in the 
Highland Park Law School at DesMoines, Iowa. 

'01. — Charles L. Burnham is with the law firm of Cleveland & Cleveland, 
25 Broad street, New York City. His home address is 159 Madison avenue. 

'01. — Richard P. Stapleton has been admitted to the Massachusetts Bar 
and is practicing law in Holyoke, Mass. 
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BOOK REVIEWS. 

A Treatise on Federal Practice,— -By Roger Foster. Third edition. Revised 
and enlarged. Chicago : Callaghan & Ca 1901. 2 vols., pp. 1278. 
One cannot examine this work without being at once impressed not alone 
with the completeness with which the subject is treated, but by the excel- 
lence of this treatment for the practical demands of reference. While the 
two previous editions of this book have already secured it an enviable reputa- 
tion as perhaps the best text-book on the subject, yet we find in this edition 
a distinctly better book than its predecessor. Since the publication of the 
second edition, in 1892, questions concerning the jurisdiction of the Circuit 
Courts under the Judiciary Act of 1887 and especially matters arising under 
the Evarts Act of 1891, by which the Circuit Courts of Appeals were created, 
have been judicially passed upon and the results of these decisions have been 
embodied by the author in this later edition. We also find that the subject 
of practice in bankruptcy is treated in this edition for the first time, the whole 
subject of bankruptcy being dealt with in the light of the important changes 
effected by the Bankruptcy Act of 1898. Perhaps the largest additions to the 
text are to be found in the first division of the book, which takes up the ques- 
tion of jurisdiction, a subject which, while in itself general, has been consider- 
ably affected by special statutes, In a few places, as, for example, the 
chapter on the practice in the Court of Claims, a subject which has, by the 
way, received as yet very little satisfactory treatment, the text seems rather 
more like a compilation from the U. S. Statutes, than a critical treatise. But 
the excellence of the foot-notes often compensates for any seeming lack in 
the text. g. h. b. 

The Liability of Municipal Corporations for Tort. By Waterman S. Wil- 
liams, A. B., LL. B. Little, Brown & Co., Boston. 1901. 1 vol., pp. 345. 
There can be no question as to the need of a thoroughly up to date work 
on this subject. Mr. Williams seems to have met this want, with a most 
complete book. The author has subdivided his subject in a manner some- 
what similar to that which Judge Dillon pursues in his classical work on 
Municipal Corporations ; and it is as an auxiliary to the latter that this vol- 
ume should prove most useful. The notes are copious, and give the date 
when each case was decided. Our only criticism is in respect to the index, 
which might be made more complete. 0. a. d. 

Outline of Law of Real Property. By L. W. McCandless. Geo. Wahr, Ann 

Arbor, Mich., 1001. 1 vol., 19 charts. 

To help the student to a clearer understanding and grasp of the Law of 
Real Property is the author's design. He has charted out the second book 
of Blackstone's Commentaries, showing the divisions and. interrelations of the 
subject and adding such material as brings the text up to date. It would 
seem as if cutting out some of Blackstone, such as the details of feudal ten- 
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ore, would have equally aided the author's purpose of presenting a concise 
skeleton of the law. While the Outline shows both originality and labor and 
the statements are accurate, yet its practical value is not so apparent. Noth- 
ing will ever take the place of hard work in mastering Real Property. 

s. w. e. 
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We have received the following books since our last issue: 

Meechem's Casks on Damages. West Pub. Co. 

Alden's Handbook op the Code. Baker, Voorhis & Co. 

International Public Law. By Hannis Taylor, LL. D. t Callaghan 
& Co. 
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NATIONAL INCORPORATION LAWS FOR TRUSTS.' 



Premise. — Permit me to premise, perhaps outline, in three propo- 
sitions the topic assigned me. In the first place, Alexander Hamilton 
in 1796 said : 

"We are laboring hard to establish in this country principles 
more and more National, and free from all foreign ingredients, so 
that we may be neither 'Greeks nor Trojans/ but truly Americans." 

In this utterance he established a precedent for the intelligent 
thought of to-day in regard to the advancement of corporate legis- 
lation. 

The trend of affairs is to the establishment of principles more and 
more national, and free from sectional ingredients, so that we may 
be neither Bostonians nor New Yorkers, but truly Americans with 
respect to corporate measures. 

The second suggestion is that interstate warfare unfavorably 
affecting trade and commerce has in times past more than frequently 
resulted in federal assumption of jurisdiction over the matters in dis- 
pute as involving the public welfare. 

To this, as a third proposition, it may be added that whenever 
in the history of this nation any force truly national, affecting or re- 
lating to the welfare of the country, has been found to have out- 
grown the swaddling clothes of the express powers of the Constitu- 
tion, and, as a national force, on the one hand to be entitled to the 
protection of national law, and on the other hand properly subject 
to the uniformity and control of a federal law, the American people 

•Address of James B. Dill, Esq., before the Seminary in Economics of 
Harvard University, March 10th, 1902. 
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have always overridden mere technicalities and have availed them- 
selves of the implied power of the Constitution. 

Introduction. 

National Corporations. — I view with favor the enactment of a 
National Incorporation Act as distinguished from a national control 
of state-created corporations. 

The country demands uniform corporate legislation, formulated 
upon the good of the country as a whole, and not sectional legisla- 
tion, state against state. 

Such national law might be along the lines of the National Bank- 
ing Act, not abridging the powers of the state to create local cor- 
porations, permissive, not mandatory, for the organization of corpo- 
rations, national in extent, the business of which relates to trade 
with foreign countries or between states. 

Affording the protection of the national government against con- 
flicting state legislation and local political enactments, and — what 
is equally important-— enforcing well-considered regulations and 
wholesome restrictions incidental to national institutions, analogous 
to the prpvisions of the national banking system. 

Whether or not the national government should by legislation 
eventually discourage the organization of state companies other than 
local, as in the case of state banks, is perhaps a matter for future 
consideration. 

A national corporation act should be based upon the public 
demand for cleaner legislation and for purer politics premised upon 
the assumption that it is more feasible to obtain from the national 
body proper regulation and control than in and from various state 
legislatures, some of which are to-day engaged in a competitive 
warfare for revenue from corporations. 

It is only necessary to suggest that proper control and proper 
restrictions, provisions for publicity and similar requirements, would 
be more readily maintained under a federal act, less subject to evasive 
acts, because a national bill would attract the attention of the nation 
and could not be passed with the secrecy and despatch of a state act 

These views invite a brief survey of the practical situation of 

to-day. 

Trusts are a Force National. 

Definition of Trusts. — While the word "trust" has not become 
generic to the extent that it is defined by all alike, nevertheless, for 
the purposes of this discussion, one may be satisfied to accept that 
term as meaning a corporate aggregation engaged in business other 
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than merely local, and not confined in its operations and scope to the 
state of its creation. 

It is proper to include commercial combinations, financial aggre- 
gations and every organization, corporate or otherwise, which tend 
to concentration and consolidation of force. 

The Trust Is a Force. — With this definition I pass to the proposi- 
tion that the trust, so-called, has advanced beyond the province of 
mere academic discussion. 

The question of its origin and its growth has become and must 
be regarded as a matter for the historian rather than an essential 
element of this discussion. 

Whatever be the promoting or direct cause of combinations, 
industrial or financial, they have become, and to-day are, an integral 
element in the struggle of this nation for commercial supremacy. 

Nor is this tendency to combination, to concentration, to the 
aggregation of power as yet at its height. Its progress will accord- 
ing to all indications be as great in the future as it has been during 
the last decade. 

The advantages and at the same time the dangers of these gigantic 
combinations have up to the present time been outlined rather than 
actually demonstrated. 

Discussion has been thus far based more upon conjecture than 
upon actual experience. 

Not only Americans, but foreigners also have begun to realize 
and to recognize the national force and the international power of 
this movement. 

Viewing the subject on the one hand from the standpoint of 
undoubted advantage to the country, some are inclined to advocate 
the free passage of combinations throughout the United States and 
the doing away with legal limitations upon their progress and 
growth. 

They urge the liberalization of our corporation laws, without 
regard to proper control and wholesome restrictions. 

Having in mind, on the other hand, the potential dangers involved 
in the possession of power of any kind, others are inclined to advo- 
cate devoting the entirety of the legislative energy to the repression 
and suppression of the trust movement; their conviction being that 
the centralization and enlargement of power accompanying the for- 
mation of vast combinations must, unless brought under rigid restric- 
tion, present more than merely a menace to the well-being of the 
country. 
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The safe principle, however, is found in the statement that the 
"Trust Problem" is not the problem of abolishing industrial combi- 
nations, but of properly applying the principles which they represent, 
recognizing that they are a power national in extent and a necessary 
subject of federal jurisdiction. 

The basis of discussion as to the legal control of combinations 
must be, net primarily utility, and secondarily control, but utilization 
and control standing pari passu. 

A realization both of the utility and of the dangers is essential 
to an intelligent appreciation of the "Trust Problem." 

Trusts are a National Force. — The trusts of to-day are a force and 
a power national in extent. 

National in extent in that their business extends not only through- 
out all of the original and acquired territory of this country, but is 
rapidly overleaping the boundaries of our states and possessions, 
entering into foreign countries and making rapid inroads into foreign 
markets; and national in extent also in that their financial roots 
extend down and into every Commonwealth and municipality of this 
country. 

Investing stockholders of the so-called trusts and combinations 
are innumerable and widely scattered. 

The list of stockholders of a single corporation contains over 
five thousand investors scattered throughout the United States. 

One gives special emphasis to the term "investing stockholders" 
as showing the hold which these organizations have taken upon the 
people of this country ; a safe-guarding, it is true, both for the coun- 
try and for the corporation, but as well a menace to the extent that 
an industrial panic would not be confined to the bankers and finan- 
ciers of Wall Street, but would be felt also in many villages, towns 
and cities throughout the United States. And the destruction of 
the widow's mite represents more of personal suffering than the loss 
of a portion of a millionaire's riches. 

It has been said, and with some accuracy, that the death of a 
financier, controlling the policies of great industrial combinations, 
a man of the type of J. Pierpont Morgan, would more affect the 
industrial, financial and commercial interests of the United States 
than would the death of a President of the United States. 

Be this as it may, it needs no demonstration to support the propo- 
sition that the trusts of to-day are a force national in extent, that they 
are a fundamental part of the commercial and financial growth of 
this country. Correlated with this proposition is the equally demon- 
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strable statement that, to the extent that power and force present 
advantages to this country, to the same extent must that power and 
force uncontrolled tend to become a menace. 

Trusts are a national force and have outgrown the confines of 
mere state legislation. 

Legal Character of Trusts. 

Trusts are State-Created Corporations. — Not only are they the 
creation of legislation, of limited geographical jurisdiction, but in 
many respects the courts of the state that created them have jurisdic- 
tion of their internal affairs to the exclusion of the courts of the states 
into which they may go ; the general rule being that, where the act 
complained of affects the complainant solely in his capacity as a 
member of the corporation, whether it be as stockholder, as director, 
president or other officer, and is the act of the corporation, whether 
acting in stockholders' meeting or through its agents, the board of 
directors, such action is the management of the internal affairs of the 
corporation, and the courts of the state which created the corporation 
liave jurisdiction to the exclusion of the courts of other states. 

It has been further held that it is immaterial that the visible, 
tangible property of the foreign corporation is situated in the state ; 
that, nevertheless, all questions as to the organization of the foreign 
corporation, its corporate functions, who shall become its members, 
and what are their rights as members are matters relegated to the 
courts of the state which created the organization. 

We thus have the rights of a Boston stockholder in a South 
Dakota organization determined by the judge of the South Dakota 
courts interpreting the statutes of South Dakota. 

We have the members of the great financial combinations prac- 
tically located in New York, with their millions of capital, relegated 
to the courts of New Jersey for a determination of their rights as 
stockholders. 

We have the foreclosure of the properties of great trusts, prop- 
erties, real and personal, in various states, ordered, decreed, modified 
and stayed by courts in New Jersey. 

We have the United States Supreme Court referring such mat- 
ters back to the states. 

Regulation and Control. 

Public Opinion. — Apart from the personal character of the offi- 
cers in control, the great controlling influence upon the combinations 
is public opinion. * 
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Public opinion is of two kinds : Unformulated, viz., that which 
is created by discussion, by literature and chiefly by the Press and 
formulated public opinion — the statutes. The latter, one would nat- 
urally assume, because of their enacting power, would be the highest 
form of public opinion ; but to-day, under our system of state legisla- 
tion, that proposition is reversed. The highest order of public opinion 
is the unformulated, or that public opinion which has not yet been 
enacted into statutes with the resulting limitations of state statutes. 

Unformulated Public Opinion is Not Confined Locally. 

It is National. 

Public Opinion (Unformulated). — It is the offspring of the best 
thought and integrity throughout the nation. National public opin- 
ion is the principle upon which the United States of America has 
stood for success and has won out in the fight. 

If the best thought, if the majority of the best minds, if the integ- 
rity of intellect of this country can convince the people of the United 
States as a whole that certain lines of control are for the good of the 
people as a nation, then a national legislative body should create fed- 
eral statutes certainly as wide as the interests involved, and most 
assuredly as broad as the public opinion which demands the law. 

Such, however, is to-day not the case. 

State Legislation. 

Limitations on Formulated Public Opinion. — The subject is 
national in extent, the interests are national, the best public opinion 
is national, but legislation is state and sectional. 

All laws are supposed to be but the formation of an intelligent 
public opinion based upon an understanding of the situation and a 
just appreciation of the interest of the parties involved. 

Limitations of State Legislation. 

As to corporation law public opinion to-day, when it reaches what 
ought to be its highest stage of efficiency as a force, becomes, under 
our present system of state statutes and state corporate legislation, 
circumscribed and limited in its efficiency. 

1. Always circumscribed geographically, by the limits of the state 
creating the statute. 

2. Generally dwarfed in its birth by the subordination of the gen* 
eral principle involved to the local and ofttimes political state issues. 

3. Frequently limited in its application by the elimination of the 
question of the good of the nation and by the substitution for the wel- 
fare of the country of the interest, frequently political, quite generally 
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financial, of the state in question, even to the prejudice of other 
states. 

4. Sometimes formulated as a part of a political system which 
looks to the good of the party, rather than to the best interests even 
of the state. 

There is to-day no forum in which a public national opinion in 
regard to the great national question of trusts, their advantages or 
disadvantages, their uses and abuses, can be heard and the judgment 
of the nation formulated into a nationally created and nationally 
enacted public law. 

All of these great and vitally important national questions are 
relegated to the geographical limitation, to the financial rivalry 
and the political systems of the states, with a result that South 
Dakota, West Virginia and Maine on their respective lines of policy 
formulate a public opinion in the shape of a statute which in its re- 
sulting effect, passes over and into the State of Massachusetts, re- 
lating to and affecting the property of the citizens of Massachusetts. 

The citizen of Massachusetts who is a stockholder in a South 
Dakota, West Virginia, Maine or Delaware, corporation is relegated 
to the formulated public opinion of that state for the determination 
of his rights, according to the statutes and laws of that state, perhaps 
in disregard of public opinion, formulated or unformulated, in which 
he may concur, and which prevails in his own state. 

We can look for no effective publicity — no effective restrictions 
or regulation of corporate power under a system of diverse state 
legislation. 

Laxity of legislation as a rule fixes the standard upon the prin- 
ciple that "the team is no faster than the slowest horse/ 9 

Public opinion formulated into statutes, to be of the highest effi- 
ciency and to be freed from evils of subordination, must be uniform 
among all the states and national in extent. 

Uniformity of State Legislation Impossible. 

A study of the inception, the history and the growth of the cor- 
porate legislation of the respective states impresses one with the 
fact that the tendency of states in the matter of corporate legislation 
is to segregation rather than to unity, to diversity rather than to uni- 
formity. 

State Systems, etc., Differ. — Many states whose corporate sys- 
tem of legislation is of a high order have not only approached this 
system at the inception of their laws from different view-points, but 
have, upon that view-point, built up a legislative scheme, and also 
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have a thoroughly adjudicated system of case law upon this subject 

Massachusetts, Pennsylvania and New Jersey are examples. 

Massachusetts strongly, Pennsylvania, perhaps, less urgently, 
insist upon public publicity for all corporations, public, quasi public 
or private. New Jersey, on the other hand, insists on and has con- 
sistently adhered to the principle of private publicity as being the 
better doctrine for business companies. 

As to the issuance of stock, they differ in theory, Massachusetts 
more nearly taking the position of insisting upon an official state 
valuation for stock, while New Jersey, not permitting stock to be 
issued for services (the great vehicle for the transmission of water, 
so-called, into corporate organizations), permits the issue of stock 
for property or money, but compels publicity to the extent of requir- 
ing the corporation in the certificate of payment of capital stock, 
and thereafter in each annual report, to distinguish between that 
stock which is issued for cash and that which is issued for property. 

By means of private publicity, every stockholder can ascertain for 
himself for what property the stock is issued. 

Massachusetts and Pennsylvania take the stand that stock must 
be issued for money or money's worth, and that die state and the 
courts are the judges both as to the law and the fact of what is the 
value of the property for which stock is issued. 

New Jersey takes the position that this is too dangerous for the 
stockholders because of the tendencies of juries and courts after a 
failure, looking backward, to minimize values of property ; and there- 
fore she makes as the standard the judgment of the Board of Direct- 
ors as determined and declared at the time of the issue, provided that 
judgment is free from fraud. 

New Jersey. — Honest and thorough students of economics differ 
as to the true standard, but New Jersey's principle is more in accord 
with the English doctrine in this respect. 

The position of the speaker in regard to New Jersey's corpo- 
ration laws is too well known to need explanation, even if it were of 
interest It is, however, not inappropriate to say that I view with 
favor the legislative theory of private publicity and of honest valu- 
ations by directors not subsequently reviewable as to values by juries 
as issues of fact execpt in case of fraud, provided those valuations 
be always ascertainable, so that the public may know precisely for 
what the stock stands. 

New Jersey's system of corporate legislation is often asserted to 
be loose and lax, but the assertion is sometimes made by those who 
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have not made a thorough study of the laws and decisions of that 
state. 

The assumption that it is due solely to the so-called liberal fea- 
tures of New Jersey's law that she has attracted capital to her bor- 
ders is a mistake. On the contrary, it is my belief that the perma- 
nency of her corporation policy, the provisions of the constitution 
protecting the corporate dollar from any other or further tax than 
the individual dollar and prohibiting special legislation and special 
charters, the business-like administration of her executive offices — as 
instanced by the fact that one Secretary of State remained as head of 
that important department for twenty-seven years — the intelligence, 
integrity and high character of both Bench and Bar, that these ele- 
ments have given the public confidence in the stability and in the ad- 
ministration of her laws and have brought capital, business, trade 
and commerce within her borders, with the legitimate return by way 
of tax income. The success of New Jersey has led other states into 
the erroneous conclusion that the liberal features, so-called, of her 
laws have brought capital to New Jersey, and this has induced them 
to adopt the utility provisions of New Jersey's laws without the ele- 
ments of control and regulation, which latter are an essential and 
permanent part of her system. 

Whatever, however, may be the verdict of public opinion upon 
this point, the first suggestion which I have to make is that the better 
class of states are built up upon different systems, and that an at- 
tempt to make them uniform would necessitate a reversal of the 
legislative and judicial history of the state with regard to corpora- 
tions — an outcome which state pride, if nothing more, tends to pre- 
vent 

The Policy of other States. — Rivalry for business creates the leg- 
islative policy of protection for domestic corporations, of antagonism 
and warfare against foreign corporations. 

Some of the so-called charter-granting states have charters for 
sale. 

They are looking, not only for the initial fee for the organization 
of the corporation, but also for the yearly return in taxes. 

The trend of State legislation is sometimes to enact laws with a 
view to procuring pecuniary returns to the State rather than ad- 
hering to sound principles. 

Corporate measures are apt to be weighed by some legislatures : 

First, upon monetary scales ; 

Second, upon political scales ; 
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Finally, if found satisfactory by these tests, then by the standard 
of propriety and integrity. 

States seek to import into their own scheme of legislation pro- 
visions of the corporation laws of other states which seem to have 
proved attractive to corporations and to have brought business and 
revenue into the state. 

The authors of New York's so-called "liberalizing act" laud this 
and that provision as being from New Jersey's law, without much 
attention being paid to the question whether or not the provision 
thus imported and thrust into New York's corporate scheme har- 
monizes with the rest of New York's law, or whether or not it car- 
ries with it the accompanying restrictions of New Jersey's law. 

The controlling question seems to be one of immediate financial 
returns, of financial expediency and resulting political desirability. 
In the reported hearings by a New York Legislative Committee 
upon Senator Krum's bill to tax foreign corporations, the issue 
seemed to be whether New York could take over New Jersey's in- 
come from corporations; could keep its corporations at home and 
bring others into the state. 

Speaking of the proposed Krum bill to tax foreign corporations, 
a New York corporation lawyer is reported to have said before the 
Senate Committee : 

"I want to say to you that if you fix it so corporations can't 
luxuriate here, they will find other fields in which they may 
flourish." 

Chairman Krum: "Didn't we liberalize the incorporation 
laws at the last session ?" 
Mr. White : "Yes, and I helped you to do it." 
Chairman Krum : "So you did. And now it looks very much 
as if we had bought a gold brick. The promises that you held 
out to us have not been fulfilled." — (New York Times, January 
22, 1902.) 

The New York illustration is used only because it is near home. 
Few states are so free from fault in this respect that they can afford 
to cast the first stone. 

Legislation for Revenue. 
Special legislation for the benefit of any particular corporation, 
because of the revenue the corporation brings or is expected to bring 
to the state, is open to the charge of being legislation for a price, 
especially if the character of such legislation be manifestly unsound 
in principle. 
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The support of the legislature as a body given to the passage of 
an act in consideration of a moneyed return actual or prospective, 
to the state, provided the act is otherwise unjustifiable, leads to the 
charge of being state legislation for a price, and to the further charge 
that this class of legislation tends to corruption cm the ground that 
an example is set by the state, which is sometimes followed by the 
individual legislator in individually legislating for a price. 

It is needless to add that this statement is not always well found- 
ed ; but the fact that such legislation is open to suspicion and gives 
rise to such charges is a good reason for its avoidance if not its con- 
demnation. 

The granting of special charters to individual corporations, with 
special or unusual privileges and immunities, tends to create public 
distrust, not only respecting the integrity of the legislation, but also 
as to the freedom from bias of the individual legislator. 

As I have before said, one of the commendable features of New 
Jersey's corporate legislation scheme is that the constitution of that 
state prohibits such special legislation with respect to corporations, 
and compels all corporations of a given class to incorporate under 
the same act, with the same rights and privileges and subject to the 
same restrictions and control. 

However, in the discussion of the tendencies of this certainly ob- 
jectionable class of legislation, a distinction must be observed re- 
garding state legislation, not special, but for legitimate tax revenue. 

The fostering of legitimate capital and the inducing of incorpo- 
rated capital to locate within the borders of the state are not only 
legitimate but commendable in every way. 

The securing of proper returns to the state by way of taxes is 
eminently proper, and economically commendable. 

State Warfare. 

The Tendency is to State Warfare. — In corporation matters in 
many instances the tendency is to interstate warfare, each state as- 
suming a belligerent attitude towards foreign corporations and en- 
deavoring to protect its own corporations. 

We find some charter-granting states legislating for the follow- 
ing classes of corporations : 

( 1 ) Corporations organized primarily for the purpose of doing 
business outside of the state; 

(2) Corporations organized for the purpose of doing without 
the state business which is forbidden to be done within the state 
which created them ; 
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(3) Those formed for the purpose of doing their business as 
an entirety outside of the state, being specifically forbidden by their 
charters from operating or carrying on such business in the state 
which created them ; 

(4) For the express purpose of doing business in evasion, some- 
times in violation, of the law of a state into which they propose to 
go and to operate. 

On the other hand, we have states attempting to tax property of 
corporations — as the state of New York in the case of the United 
Verde Copper Company (People ex rel. United Verde Copper Co. 
v. Feitner, 54 App. Div., 217), — not within their limits and there- 
fore taxed elsewhere; and we have some states attacking domestic 
and foreign corporations with laws tending to make it difficult to 
associate capital for commercial operations too large for individuals, 
individuals. 

Pennsylvania. — As early as 1866 the state of Pennsylvania 
granted a special charter to the "New York California Vineyard 
Company," giving it power to do the business set out in its charter 
"in any of the United States or territories thereof except in the state 
of Pennsylvania the same as a natural person." 

Subsequently, in 1870, the name of the company was by special 
act changed to the "Land Grant Railway and Trust Company/ 9 and 
it was given banking powers to be exercised "in any state, terri- 
tory or country except the state of Pennsylvania.* 9 

The state of Kansas thrust out this corporation from its borders, 
refusing to allow it to do business there. 

The Supreme Court, 6th Kansas, 255, said : 

"At the very creation of this supposed corporation its creators 
spurned it from the land of its birth as illegitimate and unworthy 
of a home among its kindred and sent it forthwith a wanderer on 
foreign soil. Is the state of Kansas bound by any kind of courtesy 
or comity or friendship, or kindness to Pennsylvania to treat this 
corporation better than its creator (the state of Pennsylvania) is 
bound?" 

"No rule of comity will allow one state to spawn corporations, 
to send them forth into other states to be nurtured and do business 
there when the state first among states will not allow lhem to do 
business within its own boundaries.' 9 

New Jersey. — In the year 1897, New York introduced certain 
legislation tending to make the stockholders and directors of foreign 
corporations personally liable for the debts of the company in New 
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York, provided, and if, the corporation failed to conform to certain 
New York requirements. 

New York attempted forcibly to domesticate foreign companies 
under penalty of practical withdrawel of the corporate shield of pro- 
tection to stockholders and officers, imposing a contract liability on 
stockholders and directors. 

This was understood to be aimed specially at the numerous New 
Jersey corporations doing business in New York. 

As a counter move, a bill was drawn, passed by the New Jersey 
legislature and signed by the Governor, all within forty-eight hours, 
making it the law in New Jersey that such corporate liabilities cre- 
ated by the statutes of other states were not enforcible in the State 
of New Jersey. 

The passage of this act was sufficient to end the usefulness of the 
New York acts. 

New York. — New York has its railroad and transportation laws 
and forbids local railroads, telephone or telegraph companies to or- 
ganize under any other act. 

The state of New York refuses to give such organizations power 
to do business in New York state unless they accept the conditions 
and restrictions of the railroad and transportation laws. 

There is, however, now pending in the Legislature of New York 
a bill providing that it shall be lawful to incorporate any company 
under the Business Corporation Law "for the purpose of construct- 
ing, maintaining and operating railroads, telephone or telegraph 
lines" outside of this (New York) state. 

The case of New York is cited because it is the latest among die 
Eastern States to sell telephone, telegraph and railroad charters free 
from the ordinary restrictions thrown about such corporations, pro- 
vided their operations shall be removed and kept out of the state of 
New York, and because this case is indicative of the tendency of the 
times. 

Connecticut. — The state of Connecticut, too, is not far behind in 
creating corporations to do outside of the state business which she 
will not permit to be done within her borders. 

Connecticut recently created by a special charter a banking com- 
pany with power to hold its stockholders' meetings anywhere in the 
world. In addition to banking powers the corporation was given 
power to transact the business of merchants, manufacturers, miners, 
commission merchants, agents of every kind, shippers, builders, 
financiers, brokers, contractors and concessionaires," to construct 
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private or public works of any sort or kind, but "outside the state of 
Connecticut;" to do a general transportation and railroad business 
"outside the state of Connecticut,'" to say nothing of power to act 
as common carrier and as express forwarders, all outside of the state 
of Connecticut 

As a limitation applicable to Connecticut and to no other state, 
the charter provides that before a corporation shall conduct a bank- 
ing and trust business in Connecticut, it shall obtain a license 
or permit to do such business in the state of Connecticut and, 
to the extent that it does business in Connecticut, be subject to 
the supervision of the banking commissioners. So far as Connecti- 
cut was concerned or Connecticut citizens were involved, the welfare 
of the state was carefully guarded by the provision that the broad 
powers conferred upon the corporation of engaging in every kind 
of enterprise were limited to operations outside of Connecticut. 

"No publicity" was the rule of this company. The charter pro- 
vides that — 

"No stockholder shall have any right of inspecting the ac- 
counts or books or documents of the corporation, except as 
conferred by statute or authorized by the directors, or by a res- 
olution of the stockholders." 

General Principles. — But to depart from specific cases. 

Many states seem neither to look beyond their own borders nor 
to legislate for the good of the country at large or the good of the 
commercial movement of the times. 

Few states in their corporate legislation seem to aim to assist the 
United States as an entirety, in its struggle for the commercial su- 
premacy of the world. 

On the contrary, many states are willing to enrich their own 
coffers at the expense of the advancement of the nation. 

The line of demarcation between the so-called charter-granting 
states and the more conservative states is rapidly being eradicated; 
the financial success of charter-granting states is tending to break 
down the conservative legislation of many other states. 

It is said that Massachusetts capital will not incorporate under the 
laws of Massachusetts, and, therefore, Massachusetts should amend 
its corporation laws. 

Is the vital question whether Massachusetts capital will incorpo- 
rate under Massachusetts' laws or whether Massachusetts' laws are 
right or wrong? 

Is it a question of financial expediency or of principle ? 
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It needs no argument to enable the student of corporate legisla- 
tion to come to the conclusion that the drift of state legislation is not 
towards uniformity, but towards interstate warfare. 

This contest between states has reached that point where the state 
of Minnesota has openly charged the state of New Jersey with per- 
mitting a great corporation to be organized for the express purpose 
of doing the very things which are forbidden by the state law of 
Minnesota, and directly affecting property located in Minnesota. 

Interstate warfare has resulted in federal assumption of the mat- 
ters in dispute where trade and commerce were unfavorably affected 
and thereby there became involved the "Public Welfare." 

Federal Assumption. — In the very early days commerce was the 
subject of a state war between New York and New Jersey. 

New York imposed a duty on the farm and garden products of 
New Jersey which came into New York. The boats of the New 
Jersey men were seized, their cargoes of food confiscated, if they 
attempted to escape the payment of this duty. 

New York had put on a bit of sandy shore, now known as Sandy 
Hook, a lighthouse for the guidance of commerce coming into New 
York City. 

New Jersey in retaliation taxed this at the rate of $1,800 a year. 
The Supreme Court of the United States ended the war. 
New York granted to Robert Fulton and others the exclusive 
right to operate vessels propelled by steam up and down the Hudson 
River and into the waters of New York Bay. 

Men from other states who attempted to navigate vessels by 
steam from points in New Jersey to New York were enjoined by the 
New York courts. 

The United States Supreme Court freed trade and commerce 
from state exactions and from interstate warfare by holding that 
states had no jurisdiction over what is to-day called interstate com- 
merce, and the decision in Gibbons v. Ogden (9 Wheaton, U. S. 1) 
is interesting reading from a retrospective standpoint. Many other 
instances might be cited, but the principle is well recognized. 

Demand for Better Corporation Legislation. — The advantages of 
a National Corporation Act are seen not alone by the doctrinaires 
of the schools of economics. The demand for better and higher cor- 
poration laws has advanced beyond the realms of mere academic 
discussion and has given rise to a practical demand in behalf of the 
corporations. Giving all due credit for the inception of a demand for 
higher corporate legislation to the student of economics, nevertheless 
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the corporation man is not to-day slow to perceive the advantage of 
better laws, national in origin, national in extent. 

Corporations of Integrity Demand Better Laivs. — But as I read 
the trend of the times, there is a feeling which is taking shape as a 
public demand on the part of the true industrials, on the part of 
those organizations which desire that their securities shall be prop- 
erly deemed and held as investments, that a different state of affairs 
shall prevail with regard to corporate legislation. 

And on the other hand, many great corporations are becoming 
weary of the constant demands made upon them to meet and in vari- 
ous ways satisfy and avert the diverse and hostile "strike" legislation 
of different states and territories. 

The trend of matters among the corporations themselves is 
upward. 

This movement has its origin, in part, in the desire of the sound 
corporation to draw a line of demarcation between itself and the cor- 
poration otherwise situated. 

The corporation whose capital is truly capital, whose finances will 
stand publicity, and the character of whose officers recommends it 
to the public, knows quite well that it can give an amount of pub* 
licity, that it can make a public showing which corporations "other- 
wise situated" do not dare to make. 

The sound corporations recognize the homely principle that a 
five-foot man will be drowned in crossing a stream through which a 
six-foot man can go with safety. 

Character. — But, more than this, the public are becoming so edu- 
cated as to the value of character in vast organizations that there is 
to-day a public demand for men of character as corporation leaders. 

The public have compelled great corporations to recognize the 
fact that they have no character apart from the character of the men 
in control 

Wall Street is beginning to learn its lesson, and to find out that 
securities will not be absorbed by the public if they are characterized 
by the wrong class of leadership. 

As one great organizer (and from the state of Massachusetts) 
said in the organization of a recent company: "I know that to-day 
this institution is sound, and I intend, by reason of the publicity 
provisions in the charter of this company, that future investors shall 
know whether the company is or is not sound ; and I insist on the pub- 
licity provision in the charter so that if stockholders at future annual 
meetings are not satisfied with the propriety and integrity of the 
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management, they will have "the right to do one of two things : either 
change their management, or change their investments. 

As illustrative of the growth of character in these organizations, 
the speaker does not hesitate to refer (but without name) to one of 
the so-called trusts, of which it is said that when the statement of the 
corporation was presented to the board of directors before the annual 
meeting, showing a marked increase in the value of the stock of the 
company because, not only of its accumulations, but of its earnings, 
an unrecorded resolution was passed to the effect (First) that this 
information should not be given out by the board of directors to any 
one outside until it should first have been delivered to the stockhold- 
ers; and (Second) what is more worthy of commendation, that it 
was the consensus of opinion that no director or officer of the com* 
pany should avail himself of this advance knowledge to purchase 
any of the stock of the company on the market, before the statement 
was made to the public. 

The demand for better administration, both practical and legal, 
for character in the organization, for proper publicity, for proper 
restrictions and control, whether proceeding from doctrinaires or mil- 
lionaires, from the student of economics or from the individual in- 
vestor in industrials, is but voicing the personal belief of many cor- 
porate leaders of character and integrity, who know the situation 
from a practical standpoint. 

Facts are more important than theories. We turn, therefore, 
with pleasure as proof of the above assertion to the recent report of 
one of the large combinations, published and signed by the execu- 
tive officer, which closed with this statement : 

"The total number of stockholders of the company, immediately 
after its organization, was about 1,300. The total number now is 
5>i53i of which 1,860 are women. Trustees as we are for this large 
and constantly increasing body of stockholders, many of them 
women, some of them the widows and children of former associates, 
all of them entitled to the best service we can give them, we must 
and do feel that the administration of this great property is a trust 
of the highest and most sacred character, and while it is in our charge 
we shall ever strive to administer it in this spirit." 

This growth along the lines of character is having its impress 
upon organizations, and there is a marked tendency on the part of the 
good to become better, and to distinguish themselves publicly from 
the doubtful. 

Publicity. — Public opinion demands publicity, and that demand 
is being met by many corporations. 
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We find charters of great organizations voluntarily prescribing 
broad publicity and making it obligatory on the part of the man- 
agement. 

Publicity is of two kinds, public and private. "Private publicity" 
means the giving of full information to each stockholder. This is 
the first step. Public publicity means giving this information to the 
public at large and that, too, whether the organization be a public 
corporation, a quasi public corporation or a private company. As a 
matter of fact, "private publicity" is simply presenting the thin edge 
of the wedge, and "public publicity" is sure to follow in all cases 
where the proposition is a matter of interest to the public. In the 
case of a small corporation, with half a dozen stockholders, the infor- 
mation may be confined to those stockholders, but the operation is 
not likely to be large or to affect the public. On the other hand, if 
there are many stockholders and its stocks and securities are held 
as investments, many people will earnestly inquire about it, and by 
means of the enforcement of "private publicity" many people will 
find out the details, and therefore the country at large will know 
them. Public publicity is the logical result of private publicity in all 
cases where the public is interested. Publicity will give a clear 
insight into the operation and workings of a trust and when this is 
fully known the public will know how to deal with the proposition 
as a whole. 

No man can lay down any fixed rule for the organization and 
maintenance of trusts generally, nor can one write of the genesis 
of trusts as a species, because each is organized on a different basis, 
by different men, with different purposes, and under different circum- 
stances. The public assumes that in every trust there was first, the 
promoter; second, the financier; third, the banking syndicate; and 
finally, the public taking the securities or stocks. 

What course has been followed in each instance by any one of the 
trusts no man knows fully except the men who have charge of the 
transactions, and these men, for professional or other reasons, de- 
cline to make their knowledge public 

In regard to the method, too, by which the different properties 
have been gathered into one aggregation, in almost every instance 
a different method has been followed, and it has been the result of a 
series of negotiations with a series of men. 

As in the case of the financial development of the trust, so the 
physical development has been, in almost every instance, a proceed- 
ing peculiar to the proposition in charge. 
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No general rule can be formulated, no statement can be made, 
which would cover, with any degree of precision, the formation and 
history, either physical or financial, of the great combinations. 

This is one of the reasons why publicity is necessary in order 
to deal with the trust problem, because, as a practical matter, there 
are more people who think they know about the way trusts are organ- 
ized, financed and managed than those who really do know. 

The danger comes, therefore, both to the country and the com- 
bination, that public opinion may be formulated and legislation 
passed, based on the opinions of those who think they know about it, 
while, in fact, they may be in important particulars mistaken. 

This is one of the reasons, too, why industrial organizations are 
the more willing to have publicity, but they insist that it shall be 
enforced as against all if required of any. 

This brings us again to the proposition that the regulation enforc- 
ing publicity or enforcing any other limitation must be by a national 
law and not by a state law, because if made by a state law it would 
apply only to the particular corporation of or in that state. 

Corporate Control and Regulation not Effective Under Present 
System of State Legislation. — Every corporation man recognizes 
the proposition that to-day there is practically — meaning actually — 
no such thing as enforced publicity in its length and breadth through- 
out the nation. 

Neither are many other economic demands enforced under state 
legislation. 

State legislation is more easily controlled than national. It can 
be managed more quietly and more secretly. 

Bills for the benefit of some particular corporation or corpora- 
tions, are frequently cloaked under the disguise of a public measure. 

They are amendments, so-called to existing laws, but they are 
actually the thrusting of new, and ofttimes evasive matters into a 
section of the statute in which they do not belong. 

Such acts can be passed, they are passed, in state legislatures. 

They are not noted by the public because they are not always 
commented upon by the press. 

An act passed in South Dakota affecting fundamental rights of 
the stockholder of a great corporation, a law quietly enacted in 
Delaware, in West Virginia, or in Maine, might not be the subject of 
national discussion and national comment, and therefore, a national 
public opinion might not have an opportunity to be heard before its 
passage. 
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The managing editor of a great "Daily" might not censure the 
news department if a bill should be introduced, rushed through and 
passed in the legislature of South Dakota or Delaware affecting a 
corporation whose visible and tangible property was in Massachu- 
setts ; but should a "sneak act" affecting great corporate interests be 
introduced at Washington, and on the very day of its introduction the 
majority of the press throughout the United States not be apprised 
of its introduction by their correspondents at Washington, there 
would be trouble in the head offices. 

A federal law would put all legislation, proper and improper, in 
a glass case and expose it to the views of the entire public, so that 
it is true not only that proper publicity may be obtained, but it may 
be maintained by the national act and not otherwise. 

Upon the introduction of any corporate law under a national 
system the representatives of every state would be heard upon the 
subject, and the citizens of every state would be heard through their 
representative either in the National House of Representatives or in 
the Senate. 

Public opinion of every locality would be transmitted through 
the representative of that locality and made an integral part, either 
in the opposition or the promotion of the measure. 

A National Incorporation Law would truly represent and be the 
formulated public opinion of the nation. 

The Utility of a National Law. — The question may be asked 
whether or not corporations would voluntarily avail themselves of 
this national corporation law. 

I answer this question unhesitatingly in the affirmative. 

The national law should contain a provision along the lines of 
that part of the National Banking Act which authorizes state bank- 
ing institutions to become national banks, without great disturbance 
internal or external. 

Corporations now and hereafter organized would avail them- 
selves of a national act, 

First. — For reasons of self protection. It has been already stated 
that it has become necessary for the sound corporations to differen- 
tiate their position from those otherwise situated. 

This is shown in the tendency to publicity on the part of organiza- 
tions such as the United States Steel Corporation, the National Bis- 
cuit Company and others equally entitled to mention. 

It is quite necessary for sound corporations to create a public 
distinction involving a recognized difference between themselves. 
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and those which are following in their wake and attempting to imi- 
tate their standing and position. 

To-day mere capitalization means nothing. 

Companies with an authorized capital of $50,000,000 in South 
Dakota cost somewhat less than the charge of an average tailor for 
an ordinary suit of clothes. 

Second. — Financial interests will favor it 

No great corporation can be put upon the market without a finan- 
cial syndicate. No matter how great or how strong is that syndi- 
cate it must go to the banks for its money. 

The banks will not perpetually advance to the syndicate funds 
upon the underwritings or other securities. It is necessary for the 
financial syndicate ultimately to get to the public to relieve the banks. 

The bankers know this, and the banks, therefore, would insist, 
before they would advance the funds, that the corporation should 
be organized in such a manner as would insure at least the most con- 
fidence on the part of the investing public. 

The bankers would insist that the financiers organize their com- 
pany under that law which would inspire the greatest public confi- 
dence in order that the public would ultimately invest. 

Should the promoters refuse to do this the result would be that 
the banks would not advance money to the syndicate on its under- 
writings, and the syndicate would fail to get its holdings taken by the 
public, because the public would question the syndicate's action in 
refusing to avail itself of a national law. 

Third. — Corporations would avail themselves of this law as a 
protection against the varied, diverse, and to-day inconsistent laws 
of various states. 

The tendency of the states is to attack foreign corporations, and, 
therefore, a great corporation would avail itself of the privilege of 
becoming a United States corporation. Such a corporation, being 
foreign to no state, would secure to itself the privileges and immu- 
nities of a citizen in every state. 

It would secure uniformity of legislation throughout the length 
and breadth of the United States. 

States may drive out insurance companies, but they cannot drive 
national banks out, because the national bank derives its existence 
from a power higher than that which confers a charter upon a state- 
created organization. 

Fourth. — No corporation engaged in interstate commerce, no 
corporation desiring to do business throughout the length and 
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breadth of the country, could afford to be other than a national 
organization. 

It would not be long before the investing public would draw the 
lines sharply between state-created organizations assuming to do a 
business national in extent and true national corporations. 

The successful combination must be in its nature a national 
organization in order even to pretend to carry out the economic 
theories upon which it is based. 

Given a law which creates real national corporations, and all 
others would become imitators and be so known to the public 
The public would refuse to take the stock of such an organization on 
the same principle on which it would refuse to take a counterfeit bill 

The Form of a National Act. 

It is with some hesitation therefore that I suggest as a basis of 
discussion that a national act might contain some, if not all, of the 
following elements among others : 

First. — It should be optional with corporations, as in the case 
of the National Banking Act, to organize under state acts if they 
choose. 

Second. — The law should prohibit the use of the name "national" 
to any corporation but national corporations, compelling other cor- 
porations which assume that title to relinquish it 

Third. — A national corporation should be protected from state 
attack to the same extent to which national banks are protected, viz., 
it should not be subject to attachment or other provisional remedies 
which prevail in some states against non-residents. 

Fourth. — National corporations should be assured of the privi- 
leges and immunities guaranteed to natural persons by the consti- 
tution of the United States and discrimination against them by state 
laws forbidden. 

Fifth. — National corporations should have freedom from state 
supervision and should be subject to taxation by the state only to 
the amount of property actually in the state, and then upon the same 
basis as an individual. 

Sixth. — The national corporation should be subject to national 
supervision and examination, and at least private publicity should be 
compulsory, which would eventually result in a proper degree of 
public publicity. 

Seventh. — An annual report should be made by the corporation 
to the federal authorities, showing the taxing situs of all its property. 
Such information should be collated by some federal authority and 
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furnished to the taxing officers of the various states in order that the 
corporation might be justly and correctly taxed. 

Eighth. — A national corporation should pay taxes upon all its 
property locally where property is situated. Its stock in the hands 
of stockholders might be exempted from taxation of every nature. 

Conclusion. 

In the organization and creation of our system of national 
banks the way was paved for an extension of this system to other 
corporations. 

Neither the Constitution of the United States nor federal or 
state statutes so distinguish between banks and other corpora- 
tions that the analogy cannot be reasoned out. The constitutional 
warrant for the national bank would seem to include a similar war- 
rant for the industrial combination. 

We have therefore before us an example of national corporations 
in our national bank system. 

It is fitting to close this discussion with the language of one 
whose writings are entitled to profound respect. In his com* 
mentary upon the works of Alexander Hamilton, Mr. Henry Cabot 
Lodge said: 

"The danger, inconvenience, and utter inefficiency of the state 
banks are still freshly remembered. The country groaned and 
chaffed under them for more than twenty years, until the Republican 
party came into power and established the present system of national 
banks. The new plan did away with the state banks by absorbing 
them and thus destroying the active and interested opposition which 
confronted the old Bank of the United States and its predecessor. 
The present system seems to be firmly and permanently established. 
It embodies Hamilton's two great principles — national banking, 
supervised by the central government, and a national bank currency. 
Hamilton's policy of national banking has become an integral part 
of our financial system, and has prevailed over all the attacks which 
have been made upon it. There is another side, however, to the 
question more important than its financial results. This is the con- 
stitutional argument employed by Hamilton in his cabinet opinion 
to which allusion has been made in a previous note. In this famous 
cabinet opinion Hamilton summoned to his aid the doctrine of the 
implied powers of the constitution, and the establishment of the bank 
was the first triumph of that principle which has done more than 
anything else to build up and strengthen the power of the national 
government." 
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THE CIVIL CODE OF JAPAN COMPARED WITH 

THE FRENCH CIVIL CODE. 



By Kazuo Hatoyama, LL.D. 
William L. Storrs, Lecturer in the Yale Law School, 1901-2. 



I. 

I propose in these lectures to treat of the reasons that led to the 
adoption of the Japanese Civil Code ; to give a brief sketch of the 
history of its compilation, and then to compare it with the French 
Civil Code making at the same time occasional references to the 
German Civil Code. In this study of comparative legislation I shall 
not attempt to examine the fourth and fifth Books on Family Rela- 
tions and Succession as they contain many features peculiar to Japan 
which can not be explained without fully going into the historical 
development of Japanese institutions. 

The first three Books of the Code, namely : Book I, General Pro- 
visions ; Book II, Rights in Rem; and Book III, Rights in Personam, 
were promulgated on the 24th of April, 1896, and the remaining two 
Books were promulgated two years later. The whole Code thus 
enacted went into operation on the 16th of July, 1898. 

I will mention th* two principal causes that led to the adoption 
of the Civil Code. 

The first and most important arose from the social and political 
reforms effected subsequent to the restoration of the Emperor to 
actual power in 1868. The feudal system, which was, until then, in 
full play, created a sort of imperium in imperio within the localities 
occupied by the Dymios, of whom there were about three hundred, 
large and small. Each Dymio was almost a sovereign in his own 
province. He had his own retainers who owed direct and personal 
fealty to him, but whose allegiance to the Shogun was indirect. 
He exercised both civil and criminal jurisdiction within his district. 
He even issued paper currency, the circulation of which was, of 
course, limited to his jurisdiction. The apparent result of this kind 
of political system was the want of unity considered from a national 
standpoint. The system was, however, swept away by the revolu- 
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lion of 1868 and the whole country was brought under the direct 
control of the central government. The four hereditary classes, 
namely, the Samurai, or soldiers, the agriculturists, the artisans, and 
the merchants were abolished. They all became equal in the eye of 
the law, and could freely choose their business or profession. The 
family system, which had been until then religiously preserved, 
was weakened, and in many instances the individual members of 
families were held directly responsible to the government For 
criminal acts they were held personally liable, and so also for duties 
imposed by the conscription laws, while at the same time their capac- 
ity to hold property and to transact business independently of the 
head of the family was recognized. The improvements in maritime 
and land communication gave strong impetus to commercial enter- 
prises and encouraged the formation of companies. Higher educa- 
tion, which had been almost the monopoly of the Samurai and the 
clergy, became the common right of all. A system of national edu- 
cation was adopted whereby all alike and without the least distinc- 
tion could avail of the opportunities afforded. Courts of various 
grades were established to render equal justice to all. To meet 
exigencies created by these social and political changes, tentative 
and fragmentary legislation was resorted to. The fact that legis- 
lation of this kind could not keep pace with the wants of the rapidly 
progressing people is well illustrated by Edict No. 103 of the eighth 
year of Meiji, issued by the Daijokwan (Council of State) in the 
form of instructions to the judges, which had the effect of law until 
the Code came into operation. The instructions were that judges 
were to render justice according to law where there was an express 
enactment to be applied. When there was no such enactment they 
were to decide according to custom. In the absence of either law 
or custom, they were to decide according to just principles. What 
those just principles were, was left entirely to the discretion of the 
judges. It is curious to recall, in this connnection, that when the 
introduction of foreign elements necessitated the creation of the 
office of Praetor Perigrinus in Rome, the office was established 
without any definition of the principles to be applied in the Prae- 
torian Courts. The Praetors, therefore, were obliged to render 
judgments according to what they believed to be the principles of 
justice. In the course of time a system of jurisprudence was 
developed from their edicts and judgments. The Japanese judges, 
in seeking just principles to be applied to cases which were entirely 
novel, examined the jurisprudence of Europe and America, and, in 
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thus appealing to the various occidental systems, they endeavored to 
eliminate those features of law which were accidental or merely 
historically important in particular countries, and selected the legal 
principles which might be said to be absolute and common to all 
Of course all judges could not be expected to do this, but they were 
ably assisted by the researches of the advocates who now formed an 
influential body, a large number being well versed in jurisprudence. 
A system of jurisprudence would, in the course of time, have been 
developed in this manner in Japan, just as the Praetorian law was 
developed in Rome, but the immediate wants of society arising out 
of social, economical, and political revolutions had to be supplied 
and the need of a systematic and complete code was urgently felt and 
recognized. 

The second cause that led to the adoption of the Civil Code was 
due to the earnest desire of the Japanese people to resume the civil 
and criminal jurisdiction over the subjects and citizens of the six- 
teen Treaty Powers of Europe and America. We had ceded such 
jurisdiction by our earlier treaties and a peculiar system termed 
"extra-territoriality," — not of ambassadors and other privileged per- 
sons, but of missionaries, merchants and in some instances perhaps 
adventurers, — which existed only in the East, as for example in 
Turkey, China, Corea, etc., had been also established in Japan. 
Practically, as the number of European and American residents in 
Japan was very small, I do not think it worked any serious harm, 
but, as a matter of principle, it was strongly objectionable to the 
highly sensitive Japanese. In our several attempts to recover the 
ceded privilege we were met by the objection that our laws were 
incomplete. I do not myself think that this objection was tenable, 
since no one has a right to question the adequacy or the completeness 
of the laws of the country to which he resorts. But as I have stated 
before, actually our laws were not adequate to the exigencies of the 
time. Therefore, in the first draft of the treaty revision proposed by 
the Japanese Government, a clause was inserted to the effect that the 
Japanese Codes would be compiled and put in operation before the 
new treaties should go into effect. In the final draft, that is, in the 
existing treaties, this clause was not inserted in the body of the 
treaties, but official communications to the same purport were made 
by the Japanese Plenipotentiaries to the respective governments. 

These are the two principal causes that led to the compilation 
and adoption of the Japanese Codes. 

Codification is never a question of the form of the laws only. 
It is more or less a question of both form and substance. In a coun- 
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try where the laws are comparatively uniform and equally developed 
in all parts of the country it is more a question of form and arrange- 
ment ; but even then, codification means changes of substance as well 
as of form. For example, the Negotiable Instruments Law framed 
and recommended by the Commissioners in 1896 contains a large 
number of changes of the law of bills and notes ; while, as was the 
case in France when the country was divided into two parts, one 
of which was chiefly governed by the Roman Law and the other by 
unwritten laws and customs having the force of law, codification 
was equally a question of form and of substance. So also, and 
more emphatically in Japan, where the country, formerly divided into 
numerous Dymioates, was brought under the direct control of a 
supreme central government; and where a nation, previously con- 
tentedly leading a self-contained peaceful Asiatic existence, with 
little cm- no knowledge of the outside world, was suddenly brought 
into contact with Western nations and was aroused, as it were, from 
its lethargy and obliged to prepare itself to enter into the family of 
nations, codification of the laws was more a question of substance 
than of form. 

The work of codification in Japan dates as far back as the third 
year of Meiji (1870) when a Bureau was established for the 
investigation of institutions. In 1878 a draft was submitted by the 
bureau to the Government, but this was not adopted. In 1880 
Prof. Boissonade, an eminent French jurist then in the service of 
the Japanese Government, was asked to make a new draft. The 
next year he completed his work which was submitted to a com- 
mittee of gentlemen composed of members of the Genroin (the only 
deliberative council then existing, its members being appointed by 
the Emperor) and of the Bench. The committee made their report 
in 1888 and it was sent to the Genroin. The report was approved 
by that Council and on the 27th of March, 1890, under Act 28, Book 
II, "Property in General ;" Book III, "The Means by which Property 
is Acquired ;" Book IV, "Security of Rights in Personam;" and Book 
V, "Evidence and Prescription," were published. It is well to 
observe that these laws were based on the project submitted by Prof. 
Boissonade, while the remaining portions of the Code were drafted 
exclusively by Japanese jurists. In October of the same year, under 
Act 98, Book I, "Persons," and the "Law of Succession," which 
was to form a part of Book III, were published and the whole of the 
Code thus completed was to go into operation from the first day of 
January, 1893. Upon its publication the Code became a topic of 
earnest and sincere discussion. Public opinion differed widely. 
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Meantime the Constitution had been granted in February, 1889, and 
the Imperial Diet convoked in 1890. The opponents of the Code 
insisted on its revision. At the session of 1892 a bill was introduced 
in the Lower House to postpone the operation of the Code with a 
view to its revision. After several warm debates the bill was passed 
by the Representatives. The measure was also adopted by the 
Upper House and the operation of the Code was in consequence post- 
poned until the 31st of December, 1896. In March, 1893, a Law 
Commission was established by Imperial edict. The commissioners 
comprised members of both Houses, professors of the Imperial 
University, members of the Bench and the Bar and leading mer- 
chants. Professors Hozumi, Tomii, and Ume were appointed a 
subcommittee to prepare a draft for the discussion of the commis- 
sioners. Although the commissioners were appointed to revise the 
Code of 1890 they in fact recast it. In March, 1896, the report of 
the commissioners on Book I, "General Provisions/' Bode II, 
"Rights in Rem," and Book III, "Rights in Personam" was sub- 
mitted to the Diet and was adopted with a few unimportant modifi- 
cations. On April 28th of the same year these books were promul- 
gated as laws. Books IV and V on "Family Relations," and "Suc- 
cessions/ 9 were enacted as law under Act 9, in June, 1898, the whole 
to go into effect on the 16th of July, 1898. This is the existing 
Civil Code of Japan. 

II. 

The Arrangement of the Code. — In the Institutes of Justinian the 
Roman law is arranged under three divisions : I, Jus Personarum; 
II, Jus Rerum; III, Jus Actionum — (Just. Inst, I Tit 3). This 
classification is followed with more or less modification by the 
French and other continental codes. The French Civil Code is 
arranged in three Books. Book I, "Des personnes," treats of the 
enjoyment and privation of private rights, domicile, absence, mar- 
riage, divorce, paternity and filiation, minority, majority, paternal 
power, guardianship, etc Book II, "Des biens et diffSrentes modifi- 
cations de la proprUti' 9 treats of the distinctions of movables and 
immovables, different species of ownership or rights of property, 
usufruct, use and habitation, servitude, etc. Book III, "Des diffSr- 
entes maniires dont on aequiert la propriiti" treats of succession, 
testaments, contracts, implied contracts and torts, marriage con- 
tracts, sale, exchange, hiring, mandates, agency, letting, suretyship, 
mortgage, privilege, prescription, etc. 
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The Japanese Code of 1890 was arranged under the five heads 
mentioned in Lecture I. The draft Civil Code of New York con- 
tains four divisions: — I, Persons; II, Property; III, Obligations; 
IV, General Provisions relating to persons, property, and obligations. 

We have made a wide departure from these precedents in the 
arrangement of our new Code. In Book I (General Provisions), 
are found Persons, Artificial or Juridical Persons, Things, Legal or 
Juristic Acts, Periods of Time and Prescription. In Book II 
(Rights in Rem), are found Possession, Ownership, Superficies, 
Emphyteusis, Easements, Possessory Liens, Preferential Rights 
(i. e. equitable liens), Pledges and Mortgages. In Book III 
(Rights in Personam), are treated: 1st, General Provisions applica- 
ble to rights in personam which include the subject of rights in 
personam, the effect of rights in personam, the rights in personam in 
which many parties are concerned, the assignment and the extinction 
of rights in personam; 2nd, Contracts, under which head are general 
provisions applicable to contract, donation, sale, exchange, loans for 
consumption, loans for use, letting and hiring, hire of labour and 
services, contracts for execution of specified work, agency or man- 
date, deposit, association, life-annuities, and amicable arrangement; 
3rd, Management of Business; 4th, Improper Profits or Unjust 
Enrichment; and 5th, Wrongful Acts (i. e. delicta according to 
Roman law). Book IV (Family Relations), contains the following 
headings: 1st, General Provisions; 2nd, The Head and Members 
of a Family ; 3rd, Marriage and Divorce ; 4th, Parents and Children ; 
5th, Parental Rights ; 6th, Guardianship ; 7th, Family Councils ; and, 
8th, The Duty of Support. In Book V (Succession), are found: 
1st, Succession to the Headship of a Family ; 2nd, Succession to Prop- 
erty ; 3rd, Acceptance and Renunciation of Succession ; 4th, Separa- 
tion of Property ; 5th, Failure of Heirs ; 6th, Wills ; and, 7th, The 
Hen's Portions. 

This arrangement finds its analogy in the Saxon and the German 
Civil Code, with the difference that in the latter Rights in Personam 
make the subject matter of Book II while Rights in Rem are 
dealt with in Book III. 

It should be here noted that in the Roman Law, and the French 
Code fashioned after it, the laws relating to persons occupy the first 
and most important part of the Code, while in the Japanese Code 
they are placed in the fourth Book following the laws relating to 
property and obligations. This new distribution can not be said to 
be wholly without reason. In the earlier societies rights were deter- 
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mined more by distinction of personal status than by contracts aris- 
ing out of the exercise of the free will of persons, and property, the 
kinds of which were few and phases less complicated, was compar- 
atively less important, while the tendency of modern civilization 
is towards individual freedom, abolition of distinction of rights and 
privileges based upon difference of personal status, allowing each 
individual man or woman to determine his or her rights and duties 
by the exercise of his or her own free will At the same time the 
growth of industry and commerce on a gigantic scale has given rise 
to various forms and modifications of proprietary rights unknown in 
past times. Hence, in the Saxon, the German, and the Japanese 
Codes, laws relating to property and obligations occupy the first and 
more important places, while laws relating to persons are relegated 
to secondary places. 

Book I of the Japanese Code is specially devoted to general 
provisions common to all legal relations. This is an important 
deviation which finds its ample justification in the fact that the body 
of the law is thereby made succinct, repetitions are avoided and the 
work of the student is rendered easier. Laws relating to capacity, 
and domicile, which in the French Code come under "Des 
personnes," laws relating to general legal acts which in the French 
Code occupy a place under the heading of contracts, but which in 
leality relate, not to contracts alone, but to all legal acts, and finally 
laws relating to prescription are in the Japanese Civil Code brought 
together in their proper places in this division of General Provis- 
ions. 

Again in the French Code rights in rem and rights in personam 
are not logically classified, neither do they form distinct headings, 
while in the Japanese Code the logical classification is strictly fol- 
lowed. Those portions of Book III of the French Code, which 
treat of such as privileges and mortgages, together with a large 
portion of the subject matter of Book II of the same Code, form 
a distinct heading in Bbok II of our Code. 

The laws relating to artificial or (as we prefer) juridical persons 
are not found in the French Code, but with the growth and develop- 
ment of corporations and associations in modern society, a civil 
code without rules relating to them would hardly be complete or 
responsive to the requirements of the times. The French Code 
contains provisions which relate to public law and also to procedure. 
These are wisely omitted from the Japanese Code. 
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III. 

General Remarks. — In this lecture a few points of difference 
between the Japanese and French Codes that have a general bearing 
and which can better separately be treated here than under particu- 
lar divisions, will be noticed. 

The French Code contains redundant definitions and illustrations 
for which the school rooms and lecture halls are fit places, not the 
Civil Code. In the French Code rules springing from the same 
general principles are distributed in different places. This increases 
the volume of the laws without any corresponding advantages. 

When a rule of law can be stated in general terms legislators 
ought no doubt to so formulate it. But the French Code, not sat- 
isfied with general propositions, frequently descends to particulars. 
This is avoided in the Japanese Code. Every changing and progres- 
sing society produces different phases of development. If partic- 
ulars are stated in a code, the code will not be responsive to new con- 
ditions, whereas a general statement of law will enable the judiciary 
to apply the code to new cases by resorting to analogy. 

The absurd theory of natural law, or the law of nature, which 
had its vogue in Europe in the 17th, 18th, and the first half of the 
19th centuries, is reflected in the French Code, e. g. by the recognition 
of natural obligations. No such misconception influenced the 
minds of the framers of the Japanese Code. They were fully con- 
vinced that laws are made by human legislative agency; that all 
rights and duties are the creatures of law and that there are no 
rights not recognized by law. Hence, a so-called right which can 
not be legally enforced is not considered as a right in the Japanese 
Code. 

The authors of the French Code started from the standpoint 
of duties, while the framers of the Japanese Code made rights the 
point of departure. Naturally a correlation exists between rights 
and duties. A legal relation may be stated from the conception of a 
right or the corresponding duty. It comes to the same thing. I 
do not mean to say that in the Japanese Code this idea is invariably 
adhered to, but, generally speaking, rights are made the object of 
legislation. The point is immaterial, but it seems to me that, broadly 
speaking, laws should start from the standpoint of right, while prin- 
ciples of morality may better be considered from the conception of 
duties. 

(Remainder to appear in May and June issues). 
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SHAKESPEARE'S ALLEGED BLUNDERS IN LEGAL 

TERMINOLOGY. 



Mr. William C. Devecmon of the Maryland bar has written an 
extremely interesting book* to establish the proposition that Shake- 
speare was not trained to the law. His arguments are strong and 
well expressed. But he is not so successful in the attempt in his 
last chapter to set forth "Some of Shakespeare's Errors in Legal 
Terminology." We propose to examine briefly his allegations as to 
this matter. The instances he cites of supposed inaccuracy are as 
follows : — 

I. Queen. Tell me what state, what dignity, what honor 
Canst thou demise to any child of mine? 
King Richard. Even all I have ; ay, and myself and all, 
Will I withal endow a child of thine. 

—Richard III, IV, iv, 248-251. 

Upon this passage Mr. Devecmon comments, "Dignities and hon- 
ors could not be demised ;" and he cites Comyn and Blackstone. 

We answer. 1. If we interpret the word "demise" in its techni- 
cal sense, the queen, who asks the question implying the negative, 
speaks correctly. King Richard cannot so "demise" them. 

2. But if Shakespeare, after his wonted manner, uses the word 
m something like its root sense (send down or away, transfer, trans- 
mit), like "endow" two lines later (in the sense of equip, furnish), 
again we say the phraseology is accurate enough. In neither word 
does he imply a technically legal process. 

3. If it be a mistake, is it not a very natural one in the mouth 
of the queen not learned in the law? It may impart verisimilitude 

II. Hamlet. Besides, to be demanded of a sponge I What 
replication should be made by the son of a king? — Hamlet, IV, ii, 
12, 13, Sprague's Edition. 

9 In Re Shakespeare's " Legal Acquirements." Notes by an unbeliever 
therein. By William M. Devecmon, Esq., A.M., of the Maryland Bar. The 
Shakespeare Press, New York. 
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Says Devecmon, "A very few days, or, at most, weeks, of practi- 
cal training in a lawyer's office, would have sufficed to teach Shake- 
speare that this is an incorrect use of the word 'replication.' " He 
adds, that, in the technical language of the law in pleadings, a "repli- 
cation" is the "plaintiff's reply" to the defendant's "plea." 

Answer. 1. This is not "in the course of pleading." Shake- 
speare uses "replication" precisely as Chaucer had done more than 
two hundred years before in his Knight's Tale (line 1846, Gilman's 
edition) in the sense of "reply" — 

My wyl is this, for plat conclusioun 
Withouten any replicacioun. 

It is found in the same sense in the Lover's Complaint (Passion- 
ate Pilgrim, 1609) and Love's Labor's Lost, IV, ii, 16. In Julius 
Caesar (I, i, 44-46, Sprague's edition )we read, 

Have you not made an universal shout 
That Tiber trembled underneath her banks, 
To hear the replication of your sounds? 

Here it is manifestly in the sense of "echo," "repetition," or 
"'reverberation." 

2. Hamlet, speaking nearly six centuries before the play was 
composed, can hardly be thinking of the pleadings in Elizabethan 
courts. He never saw the inside of any "Chitty on Pleadings." 

Shakespeare, then, put no mistake in his mouth; but, if he had 
done so, it would have proved nothing against Shakespeare's knowl- 
edge of the law. 

III. Thaliard. For if a king bid a man be a villain, he is bound 
by the indenture of his oath to be one. — Pericles, I, iii, 6, 7. 

Says our critic, "Here the oath of allegiance is referred to. The 
use of the word 'indenture' is entirely out of place." 

Answer. 1. This passage is conceded by all the best Shake- 
spearian scholars, or nearly all of them, to be by some other pen than 
Shakespeare's. His part of Pericles, if he had any hand in its com- 
position, does not begin till we reach Act III. 

2. If Shakespeare's, it is reasonable to explain the word as 
metaphorical, as it surely is in King John — 

Upon thy cheek lay I this zealous kiss 
As seal to this indenture of my love. — II, i, 20. 

In Hamlet (V, i, 104, Sprague's edition), and in / Henry IV, 
(II, iv, 44; III, i, 80, 139, 257), "indenture'* is used in its strict legal 
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sense, showing that Shakespeare was fully aware of its technical 
signification. 

3. The last scene in Pericles takes place in the Temple of Diana 
at Ephesus. Is it not preposterous to expect a lord of Antioch in 
that play, some hundreds of years B. G, to use with scrupulous pre- 
cision the law phraseology of Shakespeare's age ? 

IV. Hotspur. Methinks my moiety, north from Burton here, 
In quantity equals not one of yours. — / Henry IV, III, i, 96, 97. 

"Some modern lawyers and text-writers," remarks Devecmon, 
"use the word 'moiety' as inaccurately as Shakespeare, as though it 
could mean a third or any part." 

Answer. 1. "Moiety" here refers to a third part. It seems to 
have been rarely if ever restricted to the mathematical half. 

2. Eight times in Shakespeare (e. g. in Hamlet, I, i, 90, 
Sprague's edition) the word is used as the equivalent of "portion. 9 ' 
It is the French moitii from Lat. medietas, and, like Lat medius and 
Eng. mid, does not necessarily imply division in the exact middle. 
"Half" was also vaguely used by the old writers for "side" or "part," 
as we now often use the word "quarter." Thus Chaucer has, "On 
fouie halves of the house about." Miller's Tale, Gilman's edition, 
line 3481. 

The freshman could quote good authority for his translation of 
the first sentence in Caesar's Commentaries, "All Gaul is quartered 
into three halves !" Says Moberly, "The word 'moiety/ like 'halb' 
or 'half,' originally means only a part ; as desshalb and similar Ger- 
man words show." 

V. Queen Katherine to Wolsey. I do believe, 
Induced by potent circumstances, that 
You are mine enemy, and make my challenge 
You shall not be my judge. — Henry VIII, II, iv, 74-77. 

"To challenge," declares our critic, "is to object to those who are 
returned to act as jurors. The judge was not subject to challenge." 

Answer. 1. To "challenge" in Shakespeare is found at least 
eighteen times in the sense of to "claim as of right." Very likely 
therefore it is so used here. It would suit the context perfectly. 

2. This court is ecclesiastical rather than secular, an extraordi- 
nary tribunal, proceeding by canon rather than by common law. 
The two cardinals, Wolsey and Campeius, are at once judge and 
jury. If the queen has in mind the usages of law trials, the word 
"challenge" is nevertheless felicitous. 
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3. But if not so, this Spanish-born Katherine, who is laboring 
under tremendous excitement, and who is not versed in hair-splitting 
legal distinctions, may be excused for using the word without techni- 
cal accuracy. It may well mark her extreme agitation. 

VI. Horatio. Our valiant Hamlet * * * 

Did slay this Fortinbras ; who, by a sealed compact, 
Well ratified by law and heraldry, 
Did forfeit with his life. * * * 

— Hamlet, I, i, 85-87, Sprague's edition. 

Quoting from Rapalje & Lawrence's Law Die, Devecmon says, 
" 'Ratification 1 is where [sic] a person adopts a contract or other 
transaction which is not binding on him because entered into by an 
unauthorized agent." In this passage, says Devecmon, "well rati- 
fied by" means "strictly in accordance with." He adds, "As a legal- 
ism its use is out of place." 

Answer. 1. The burden of proof that "well ratified by" is "out 
of place" is on the critic. King Hamlet, probably by his ambassa- 
dor, made a compact with Fortinbras, King of Norway. Before 
this compact could become binding, it had to be "ratified" by King 
Hamlet. What evidence have we that it was not so "ratified?" If, 
then, the word is to have its technical sense, it is in all probability 
correct. 

2. But if it is not to bear its technical meaning, what valid ob- 
jection can be offered to its use ? Shakespeare is much given to em- 
ploying words in their radical sense. ("Ratified," from Lat. ratus, 
fixed, and fac to make, tf- to be made, is equivalent to confirmed}. 
In the sense of "confirm, sanction, or make valid," he uses it at least 
seven times (e. g. Macbeth, III, vi, 33, Sprague's edition; Tem- 
pest, V, i, 8, Sprague's edition). Skelton has it to the same effect 
in his Colin Clout (1520), Levins in his Manipulus Vocabulorum 
(1570)1 Bacon in his Political Fables (1605). Why should not 
Shakespeare in the passage quoted from Hamlet t 

3. Horatio, the Dane, six centuries before, could hardly be ex- 
pected to be familiar with the legal terminology of Littleton, Coke, 
and Selden. 

VII. King Claudius. Therefore our sometime sister, now our 

queen, 
The imperial jointress of this warlike state * * * 

— Hamlet, I, ii, 8, 9, Sprague's edition. 

On this passage Devecmon quotes "Co. Litt." 46: "Jointress, a 
woman who has an estate settled on her by her husband, to hold 
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during her life if she survive him." He comments, — "Queen Ger- 
trude could have neither a dower nor a jointure in the Kingdom of 
Denmark." 

Answer, i. King Claudius in the eleventh century, courting 
popularity, and not having the fear of English or American lawyers 
before his eyes, uses both the word "imperial" and the word "joint- 
ress" with poetic vagueness, yet with a deceitful assumption of right, 
as if Gertrude were indeed an empress dowager. The phrase "im- 
perial jointress" is adroitly used, and it shows Shakespeare's deep 
insight into the king's cunning. 

2. If not so, the word, being quite rare, may well be used, as 
most commentators claim, simply for "sharer, partner, joint occu- 
pant." 

VIII. Boyet. So you grant pasture for me [offering to kiss 

her.] 
Lady Maria. Not so, gentle beast. 
My lips no common are, though several they be. 

— Lovers Labor's Lost, II, i, 221, 222. 

Devecmon asserts, "Shakespeare doubtless knew that one cannot 
at the same time hold a thing in common and in severalty ; and if so, 
he here sacrifices his knowledge for a mere play on words, which I 
fancy a professional pride, if he had any legal training, would not 
have permitted him to do." 

Answer. This is a question not of knowledge but of taste. 
Would Shakespeare, if he had been a trained lawyer, have perpe- 
trated such puns ? Perhaps not. The study of the law has a solemn- 
izing effect, and might well prevent total depravity from outcrop- 
ping in that particular form. But why not let Lady Maria have her 
little joke, catching at the words "common" and "several" that she 
has sometimes heard ? "My lips are several [more than one in num- 
ber], but not common [for more than one kisser!] No blunder 
here. 

IX. King Henry. I here entail 

The crown to thee and to thine heirs forever. 

—3 Henry VI, I, i, 194, 195. 

Devecmon. "Senator Davis admits an inaccuracy here. * * * 
This is an attempt to grant the crown, subject to a condition sub- 
sequent." 

Answer. 1. The king is excited. In his distress he utters 
words too strong, "entail" for bestow, yield, relinquish. He 
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is in no mood to choose or weigh his words. His incorrectness 
shows his agitation. The inaccuracy in this light is a beauty, not a 
blemish. 

2. If we still insist that the inexactness is the result of igno- 
rance, we may well remember that many of the best scholars deny 
that Shakespeare was the author of this passage. Fleay assigns it 
to George Peele. 

X. King Navarre. You three, Biron, Dumain, and Longaville, 
Have sworn for three years term to live with me, 
My fellow scholars, and to keep those statutes 
That are recorded in this schedule here. 

— Love's Labor's Lost, I, i, 15-18. 

Devecmon. "The word 'statutes' is here used to mean simply 
articles of agreement. It has no such meaning in law." 

Answer. 1. If such be indeed the meaning here, the word may 
be used with poetic exaggeration, to make the agreement seem more 
imperative. The phrase "keep statutes" is biblical and has an odor 
of divine authority (Ps. CXIX, 5, 8, etc.). 

2. Inasmuch as "statutes" is here interchangeable with "decrees" 
(line 117), "law" (line 127), "laws" (153), we infer a priori 
that the so-called "agreements" are expressed in the form of rules. 
Accordingly we find the proper statute form in lines 119, 120; "No 
woman shall come within a mile of my court ;" also in lines 128-130; 
"If any man be seen to talk with a woman within the limit of three 
years, he shall endure such public shame as the rest of the court can 
possibly devise." Is not the word "statutes" exactly right? 

XL Adrians Why man, what is the matter? 

Dromio of Syracuse. I do not know the matter : he's 
'rested on the case. — Comedy of Errors, V, ii, 42, 43. 

Devecmon. "He was not arrested on the case. Civil actions at 
law are broadly divided into two classes ; actions ex contractu and 
actions ex delicto." Devecmon implies that Shakespeare did not 
realize the difference. 

Answer. 1. The clown probably means simply that his master 
is arrested, the words "on the case" not meaning necessarily in an 
action of tort, but in a suit or matter at law. 

2. But if we must interpret more technically, we must remember 
that here apparently was fraud. A man obtains from a jeweler a 
gold chain, and almost instantly not only refuses to pay for it, but 
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denies stoutly that he has received it ! The circumstances seemed to 
justify arrest "on the case." 

3. But suppose the clown really blunders in his law terms. 
What then ? If in far away Ephesus, a thousand or two years ago, 
a clown is made by Shakespeare to use incorrectly a phrase of Eng- 
lish litigation, shall we impute it to the dramatist's ignorance? 

Further to discredit Shakespeare's acquaintance with legal usages, 
he remarks, "Justice must be administered in a very primitive style, 
where one who claims that another is indebted to him can call an 
officer, and say, 'Here, officer, this man owes me money, arrest 
him.' " 

Answer. 1. This was not a case of mere indebtedness. 

2. What evidence have we that the law in Ephesus did not per- 
mit such summary action ? 

3. What evidence that the policeman never overstepped his 
authority ? 

XII. Canterbury. For all the temporal lands which men devout 
By testament have given to the church. 

— Henry V, I, i, 9, 10. 

Devecmon. "The use of the word 'testament' is here incorrect 
A testator bequeaths personal property by a 'testament ;' he devises 
real estate by a 'will.' " 

Answer. 1. A little later in his book, pp. 47, 48, Devecmon 
admits the general identity of "will" and "testament." He says— 
"Will or testament (which latter word is essentially identical in 
meaning with 'will'). Test amentum ex eo appellatur, quod testatic 
mentis sit." Cotgrave in his Dictionary ( 1660) makes them to mean 
the same. So Shakespeare repeatedly; e. g. Julius Caesar, III, ii, 
128, 152, Sprague's ed. ; As You Like It, I, i, 62, 68, Sprague's ed. 

2. The archbishop who is speaking (A. D. 1414), would natur- 
ally, after the manner of prelates, use the Latin or Norman French 
"testamentum" or "testament" rather than the Anglo-Saxon "will," 
to characterize a "solemn declaration in writing." 

XIII. Antony. Moreover he hath left you all his walks, 
His private arbors, and new-planted orchards 
On this side Tiber, he hath left them you 
And to your heirs forever. 

— Julius Caesar, III, ii, 246-249, Sprague's ed. 

Here Devecmon would criticise adversely the omission of the 
word "devise/ 1 and the insertion of the expression "to your heirs 
forever." 
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Answer. 1. The Roman populace that Antony was addressing 
would not have understood the technical word "devise." The 
speech, being intended for immediate effect, is characterized by 
extraordinary simplicity of language. 

2. The words "to your heirs forever" are artfully introduced 
to make the illiterate crowd feel keenly that Caesar was a real bene- 
factor not only to them but to their children and all their posterity. 
Felicitous rather than unfortunate are that omission and that inser- 
tion. 

XIV. Shylock. Go with me to a notary : seal me there 
Your single bond, and in a merry sport, 
If you repay me not on such a day, 
In such a place, such sum or sums as are 
Expressed in the condition, let the forfeit 
Be nominated for an equal pound 
Of your fair flesh, to be cut off and taken 
On what part of your body it pleaseth me. 
— Merchant of Venice, I, iii, 134-141, Sprague's ed. 

Devecmon. "It is hardly conceivable that any lawyer, or any 
one who had spent a considerable time in a lawyer's office, in Shake- 
speare's age, could have been guilty of the egregious error of calling 
a bond with a collateral condition a 'single bond.' " 

Answer. 1. The bond spoken of by Shylock to entrap Antonio 
has a condition inserted merely "in a merry sport." Such a condi- 
tion is ipso facto null and void, tantamount to no condition. 

2. Shylock speaks as a Venetian Jew hundreds of years before 
the English jurists had made known to the world the definition of 
"single bond. 9 ' 

3. It is but fair to interpret the words in their natural and obvi- 
ous rather than their technical and esoteric sense; a "single bond" 
being, as nearly all the best critics agree, a bond with the single 
signature of the obligor, i. e. without surety. 



In the foregoing comments we have repeatedly called attention to 
a fact of importance which Mr. Devecmon strangely seems to forget ; 
viz., that in no one of the cited cases was Shakespeare bound to 
make his characters use with precision the technical phraseology of 
English law. Had he attempted so to do, he would have shown 
himself an unskilful dramatist violating the very first principles 
of playing, "Whose end, both at the first and now, was and is, to 
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hold, as 'twere, the mirror up to nature, to show Virtue her own feat- 
ure, Scorn her own image, and the very age and body of the time 
his form and pressure." (Hamlet, III, ii, 19-22, Sprague's ed.) 

Especially in the great court scene (Mer. of Ven., IV, i, 160-385, 
Sprague's ed.) does brother Devecmon arraign Shakespeare; thus: 

"In this play Shakespeare not only manifests his lack of knowl- 
edge of the technique of the legal profession : he shows a profound 
ignorance of law and of the fundamental principles of justice. 
Portia makes five distinct rulings which are bad in law, in logic, and 
in morals." 

Let us glance at the specifications under this sweeping charge. 
The first four are as follows : — 

1. "Portia decides that the contract (for the forfeiture of the 
pound of flesh) is lawful, and that Shylock has a right to the pen- 
alty." 

2. "The court, having pronounced judgment and awarded exe- 
cution, tells Shylock that he himself must execute the judgment." 

3. "Shylock says he will accept the tender of thrice the bond; 

but Portia answers, Thou shalt have nothing but the forfeiture,' " 

and, 

"If thou tak'st more 
Or less than a just pound * * * thou diest" 

4. "This remarkable judge then rules that Shylock has for- 
feited the principal of his debt because he has refused a tender." 

Answer. We may freely admit that these four rulings are con- 
trary to English law and precedent. Devecmon is at some pains 
to show this. But such showing is irrelevant English procedure 
is out of the question. 

Shakespeare is faithfully reproducing the substance of a scene 
set forth in an Italian novel, // Pecorone, composed more than two 
hundred years before he began to write, and describing what took 
place in Venice in some indefinite past age. In that novel, the court, 
perhaps following the old law of the Twelve Tables of Rome, to 
which a realistic interpretation was then given by scholars generally, 
granting to creditors the right to cut up insolvent debtors [Qui non 
habet in aere, luat in cute!] — the court, after apparently recogniz- 
ing the legality and validity of the contract, appeals in vain to the 
Jew for mercy to the bankrupt debtor. Then the court addresses the 
Jew, "Do you cut a pound of this man's flesh where you choose." 
At the instant when the Jew was to begin cutting, the judge inter- 
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posed with, "If you take more or less than a pound, I will order 
your head to be struck off; and besides, if you shed one drop of 
blood, off goes your head." Next, the Jew makes successive 
attempts to get 100,000 ducats, 90,000, 80,000, etc., but the judge 
flatly refuses. "Give me at least my 10,000 ducats" [the principal], 
says the Jew. The judge replies, "I will give you nothing: if you 
will have the pound of flesh, take it : if not, I will order," etc. 

We must again insist that these crude proceedings of a court 
held perhaps five hundred or a thousand years ago are not intended 
ss a picture of an Elizabethan tribunal scene, but that the dramatist, 
while following English usage sufficiently to make his audience 
understand what is supposed to be taking place, is really in imagin- 
ation in mediaeval Venice, giving "the very age and body of the time 
his form and pressure." The same fact must be borne in mind in 
considering the fifth specification under Devecmon's charge against 
Shakespeare, of ignorance, unreason, and injustice; viz., — 

5. "The court quickly resolves itself into one of criminal juris- 
diction, and the Jew's life and goods are declared forfeited." This 
is one of those particulars in which Devecmon holds "that the trial 
scene disregards all ideas of law, justice, and morality for mere dra- 
matic effect." 

Answer. Although this particular feature is not in the Italian 
novel on which, as we have seen, Shakespeare constructed a great 
part of the trial scene, it, as also the other proceedings, finds a close 
parallel in a case narrated by Mr. John T. Doyle of California in the 
Overland Monthly of July 1886 (partly reproduced in Furness's 
Variorum Edition of Merchant of Venice, pp. 417-420). Let us 
premise some particulars. Sojourning for some months in the city 
of Granada, Nicaragua, in 185 1 and 1852, Mr. Doyle became involved 
in half a dozen lawsuits, in several of which the five following 
steps occurred: — 

1. The magistrate (Alcalde) "directed some one present to go 
and call the plaintiff into court. So (Mer. of Venice, IV, i, 14) 
the duke sent for Shylock, "Go and call the Jew into court." 

2. The facts being agreed upon, the judge in Nicaragua 
announced that he proposed to submit the case to a practicing lawyer, 
a jurisconsult, unless competent objections were made. In like 
manner (Mer. of Ven., IV, i, ioo, 101) we hear the duke say, 
"Bellario, a learned doctor, whom I have sent for to determine this." 
Bellario, being ill, despatches the disguised Portia to act in his stead, 
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if accepted (Mer. of Venice, IV, i, 153-156, Sprague's ed.). The 
duke graciously accepts the substitute, saying, "You axe welcome; 
take your place" (IV. i, 161). 

3. The plaintiff, too, must distinctly accept the referee. After 
some delay Shylock does this with emphasis (IV, i, 229-231) — 

"I charge you by the law, 
Whereof you are a well-deserving pillar, 
Proceed to judgment" 

4. One condition further must be fulfilled to give the new judge 
complete jurisdiction; the defendant also must formally assent 
Antonio does it cordially (IV, i, 234, 235) — 



Most heartily I do beseech the court 
To give the judgment" 



5. Another curious coincidence comes to light between the cus- 
tom in Spanish- American countries and that exemplified in Venice; 
as we may fairly infer from what takes place in IV, i, 397-444. Mr. 
Doyle tells us that the custom of the country (costumbre del pais) 
required that the successful party, in a suit in which such amicus 
curiae was called in, should bestow on the referee a honorarium 
("gratification" they called it) for his services. It was $200 in 
Doyle's case. Similarly the duke suggests, "Antonio, 'gratify* this 
gentleman" (IV, i, 397). Three thousand ducats are accordingly 
offered the brilliant jurisconsult, Portia. She declines the money, 
but takes in lieu of it gloves and a precious ring. 

6. We c6me now to what Devecmon regards as "the climax" 
of ignorance or illegality, the sudden assumption of criminal juris- 
diction by this court. Mr. Doyle's parallel case is in brief outline 
as follows: 

"A question arose in this city as to the disposition of the estate of 
a gentleman who had been slain at Mazatlan [Mexico] in an encoun- 
ter with his partner, while discussing in anger the state of their 
accounts. There had been a trial over the case in Mexico. The 
surviving partner put forward claims before our court, which caused 
me, in behalf of the next of kin of the deceased, to send to Mexico 
for a complete transcript of the judgment record there." [Mr. 
Doyle here gives an account of the official inquiry as to the cause 
of death. The inquiry was made before the Alcalde, who con- 
ducted the inquiry with evident partiality to the survivor. At the 
conclusion the Alcalde acquitted him. Intermediate proceedings 
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took place.] "The Fiscal (State's Attorney), on behalf of the 
State, intervenes, and appeals to the Supreme Court There the 
witnesses are re-examined; they contradict each other badly, and 
break down * * * The judgment below is then reversed, the 
defendant sentenced to death, and the Alcalde, before whom the 
trial had been had below is sentenced to pay a fine of $100 for his 
partiality and misconduct!" 

There is no reason to suppose that this Mexican case is a solitary 
instance. A sufficient investigation would probably reveal the fact 
that in all the Spanish-American nations, and very likely in all of 
those of southern Europe, at least in their early stages, courts of jus- 
tice, like Turkish cadis to-day, freely exercised equity, civil, and 
criminal jurisdiction. 

How Shakespeare came to know of these customary forms, or, 
if he did not know of them, by what strange accident he lighted 
on them, is a mystery. Mr. Doyle remarks, "If Shakespeare knew 
nothing of Venetian law, there was no great improbability in assum- 
ing it to resemble that of Spain, considering that both were inher- 
ited from a common source, and that the Spanish monarchs had so 
long exercised dominion in Italy." Let us at any rate be slow to 
charge him with ignorance. "The range and accuracy of his infor- 
mation/' says Lowell, "were beyond precedent or later parallel." 

Like many before him, Devecmon charges Portia (i. e. Shakes- 
peare) with "cruelty" towards Shylock, "cruelty surpassing that 
of the thumb screw or the 'rack/ in making him 'abandon the cher- 
ished religion of his fathers and his race, and embrace the hated re- 
ligion of the Christian/ " Such critics forget that, according to the 
current belief in those remote ages and even in Shakespeare's day, 
instead of cruelty, the greatest possible kindness was shown to Shy- 
lock, rescuing him as a brand from the burning. They verily be- 
lieved that, by professing Christianity and receiving baptism, he 
would be saved from endless damnation and made sure of an eternity 
of bliss ! 

Devecmon accuses Portia's rulings as being "bad in morals/ 9 
aside from the law. Here is a man who for three months has had 
murder in his heart, and has often gloated over the anticipated joy 
of killing the irascible yet sweet-souled Antonio. He has come in 
order to perpetrate the horrid deed in open court There, in pres- 
ence of the duke, he has whetted the knife to cut out Antonio's heart. 
He has scouted the pathetic appeals of the duke and of Portia for 
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mercy. He has produced the scales which he has brought into court 
to weigh the flesh. He has fiercely avowed his fixed intent. He is 
impatient to spring like a tiger upon his meek victim. He has 
broken the law of Venice and of God. He has forfeited life, pros- 
perity, and liberty. Yet he is instantly pardoned. He is set free. 
He is allowed to retain half of his ill-gotten millions, to do with them 
as he pleases. The other half is held in trust for his daughter and 
her husband, the whole to be theirs upon his death. 

Says Devecmon, "We feel little pity for Shylock, but our sense 
of reverence for the law is shocked — the majesty of the law is 
degraded." 

But what "majesty of law" is upheld when a contract contra 
bonos mores is allowed to be enforced? Such Devecmon concedes 
this to have been, quoting the familiar maxim, Ex turpi causa 
non oritur actio. The law of the Twelve Tables, which we have 
quoted, and which in the remote past was interpreted to permit the 
creditors to cut an insolvent debtor in pieces, was very likely in 
Shakespeare's mind. He applies a crucial test. He shows its sharp 
antagonism to "the higher law ;" that, 

"Mercy is above this sceptred sway." 

Never again, in England at least, could a law authorizing murder 
seem valid. It was high time that some one should show that when 
man's law squarely conflicts with God's law, man's must give way. 

"Majesty of Law !" Would it, then, have vindicated the wicked 
law, or made it more revered, if Portia had permitted the butchery 
of Antonio? "We have a law, and by that law he ought to die" 
said some of the ancestors of Shylock (John, xix, 7), and the great- 
est crime of all the ages was perpetrated, it was claimed, in strict 

accordance with law! 

Homer B. Sprague, Ph.D., 

Ex-Pres. Univ. of N. Dakota. 
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COMMENT. 

POWER OF ATTACHMENT FOR CONSTRUCTIVE CONTEMPT. 

A recent nisi prius case in Illinois has revived a discussion of the 
power of courts to levy attachment for constructive contempt. 

The origin of this power is uncertain. It was exercised freely 
in the Star-Chamber upon the theory that the judge was the king's 
representative and any affront to him was an affront to the king's 
dignity. This Star-Chamber doctrine was boldly questioned in the 
reign of Charles I when he attempted to punish members of parlia- 
ment for utterances made in debate therein. On this occasion the 
king weakened before judgment was given and had the cases trans- 
ferred to the King's Bench, where judgment was given for him. 
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The judges were careful, however, to base their decision upon the 
double ground of affront to the king's dignity, and conspiracy to 
slander the State and raise sedition and discord between the king, 
his peers and the people. It was not thought safe to trust the judg- 
ment on the sole ground of contempt in speaking the words. 

.Before the abolition of the Star-Chamber, the courts of common 
law had settled down to the true principle, which sustains co n tempt 
as an offense; i. e., the disturbance of the courts, or the judges 
judicially sitting, or the hindering of the administration of justice, 
but still declared the offense to be against the crown and its dignity. 
Harrison's Case, Cro. Car. 503. 

In this country the courts have assumed the prerogative of the 
English courts ; both the power to punish for contempts, which under 
the English law were held to be acts which "disturb the courts or the 
judges judicially sitting," or "the hindering'of the administration of 
justice;" and also for those acts which were affronts to the 
king's dignity, both, however, being assumed as incidental to the 
court's power to punish any act which brings the court into contempt, 
or hinders or intimidates it. 

The feeling of dissatisfaction which not infrequently follows any 
signal recognition of the latter phase of this power, has in several 
cases resulted in its abolition by statute or constitution, and has 
engendered a public sentiment which may at no distant day result in 
its voluntary relinquishment by the courts. 

The Supreme Court of Pennsylvania in 1802 committed one Pass- 
more for a libel published against the defendant in a case then 
pending, in which case Passmore was plaintiff. Resjmblica v. Pass- 
more, 3 Yeates 441. The judges were impeached, and although 
acquitted by a close vote, their action resulted seven years later in 
the abolition of the power of courts in that State to attach and punish 
summarily for constructive contempt. As a substitute, any person 
feeling himself aggrieved was given the right to proceed against the 
offender either by indictment or by an action for damages. 

The Federal courts lost the power through the action of Judge 
James H. Peck of Missouri, who, in 1826 inflicted most severe pun- 
ishment upon a lawyer for the slightest act of constructive contempt 
Judge Peck was also impeached and acquitted, but Congress in 1831 
passed an act providing that "the power of the several courts of the 
United States to issue attachments and inflict summary punishments 
for contempts of court shall not be construed to extend to cases 
except the misbehavior of any person or persons in the presence of 
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the said courts, or so near thereto as to obstruct the administration 
of justice, the misbehavior of any of the officers of said courts in their 
official transactions, and the disobedience or resistence of any officer 
of said courts, party, jury, witness, or any other person or persons 
to any lawful writ, process, order, rule, decree or command of the 
said courts." This law remains practically unchanged to-day. Sec. 
725 R. S. For seventy years the Federal courts have been transact- 
ing business with a degree of facility fully equal to that displayed 
by any State court. 

Constructive contempt has been abolished in New York by the 
Code. Civil Code, Sec. 8. It was abolished in Iowa by the Code 
as construed in State v. Dunham, 6 Iowa 245, and repudiated in 
Illinois in Storey v. People, 79 111. 45. 

The right to attach for constructive contempt is not claimed 
to-day by an analogy. No judge attempts to base his judgment upon 
any ground other than that of obstruction or hindrance of the admin- 
istration of justice, drawing no distinction between direct contempt 
committed in the presence of the court or resistance to its commands 
and constructive contempt committed outside of the courts and tend- 
ing only indirectly to influence them. The rights of courts to main- 
tain their dignity by punishing actual contempts is unquestionable, 
but may we not hope that with the growing tendency to disregard 
inapplicable English precedents, our courts will recognize a distinc- 
tion between direct and constructive contempt and will voluntarily 
abrogate any supposed power they may have to punish an affront to 
royalty, in their capacity as representatives of the sovereign of 
England. 
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RECENT CASES. 

Bankruptcy—Equitable Debts— Wife's Claim for Money Loaned— In 
re Talbot, 7 Am. B. R. 29 (Mass.).— A wife's claim for money advanced to 
her husband from her separate estate as a loan, cannot be enforced in Massa- 
chusetts by either legal or equitable proceedings and so cannot be proved 
against the husband's estate in bankruptcy. 

The rule in most of the United States and in England is that a wife may 
become a creditor of her husband and enforce the contract in equity. Story, 
Eq. Jur., sec. 1373; Lehr v. Beaver, 8 W. & S. 102. In Massachusetts, 
however, the court holds that, since the contract of husband and wife is void 
at law, it would be contrary to the public policy of the commonwealth to 
enforce the liability in equity. Foote v. Torrey, 135 Mass. 87 ; Woodward v. 
Spurr, 141 Mass. 283; 6 N. E. 251 ; Bank v. Tyndale, 176 Mass. 547; 57 N. E. 
622, 51 L. R. A. 447. And since the provability of a claim depends upon its 
validity in the State where it arises, Fleitas v. Richardson, 147 U. S. 550, the 
court refused to uphold the claim. This decision directly overrules the 
former decision of the same court in Re Blandin, 1 Low. 544, which involved 
the same point, and held that a loan made by a wife to her husband was en- 
forceable by equitable proceedings and provable against the estate in bank- 
ruptcy. All the cases involving similar claims have held, in accordance with 
the laws of the States, that such a liability as this is enforceable in bankrupt- 
cy proceedings. Sigsby v. Willis, 3 Ben. 371 ; In re Bigelow, 2 N. B. R. 170; 
In re Novak, 101 Fed. 800; Blumberg v. Bryan, 107 Fed. 673 (C. C. A.) ; In 
re Abraham, 35 C. C. A. 592 ; In re Neiman, 6 Am. B. R. 329. 

Bankruptcy— Property Seized under Warrant— Third Person's 
Claim of Tttle— Proceedure— In re Young, 7 Am. B. R. 14 (C. C A.).— A 
bankrupt had mortgaged his property some time prior to his involuntary pe- 
tition in bankruptcy, at a time when his creditors claimed he was insolvent, 
and that the mortgage operated as a preference. The bankrupt remained in 
the possession of the property, and under a warrant the marshal took posses- 
sion of such property. Subsequently the petitioner appeared and moved that 
the property be surrendered to him by the marshal, under claim of mortgage 
title. The motion was resisted by the bankrupt's creditors, and the District 
Court overruled the motion, without prejudice to the petitioner's right to 
bring an action for the recovery of the property in any court of competent 
jurisdiction. The Circuit Court of Appeals affirmed the decision. 

Prior to the decision in Bryan v. Bernheimer, 181 U. S. 188, there had 
been some dispute as to the right of marshals to seize property of the bank- 
rupt in the hands of third persons when absolutely necessary. In re Ward, 
104 Fed. 985, held that a court of bankruptcy could not take property alleged 
to belong to a bankrupt, out of the hands of third persons. But Bryan v. 
Bernheimer, construing the same point, authoritatively held that the marshal 
could take possession of the property of a bankrupt in the hands of third 
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persons who claimed title thereto, the Supreme Court expressly stating that the 
contrary view in Bardes v. Bank, 178 U. S. 524, was an inadvertence and 
purely obiter. Upon Bryan v. Bernheimer this case is based. Ordinarily a 
court must act expeditiously when it is claimed that rights of third parties 
are invaded under color of process, Gumbel v. Pitkin, 124 U. S. 131; but 
where the claimant's right depends upon a decision of contested issues of fact 
or questions of law it will be found most expedient to require the contro- 
versy to be determined by a plenary action in the court of bankruptcy or some 
other court rather than on a mere motion. 

Common Carriers — Connecting Carrier's Liability — Goods Awaiting 
Conveyance— Bills op Lading— Texas and Pacific R. R. v, Reiss et au, 
22 Sup. Ct. 253. — Goods, ready to be transferred between connecting carriers, 
were destroyed. The bill of lading provided that "the common carrier should 
be liable as warehouseman while the goods awaited further conveyance." 
Held, that, in the absence of notice to the succeeding carrier, the goods were 
not awaiting further conveyance, and the first carrier was liable as such. 

Goods are not awaiting delivery, before notice to the connecting carrier. 
Mc Kinney v. Jewett, 90 N. Y. 267. The court, in this case, holds that an 
analogy exists between goods awaiting further conveyance by a succeeding 
carrier and goods awaiting delivery, at the end of their route, so far as the 
requisite of notice is concerned. But a distinction would seem to have been 
made between these classes of cases in R. R. v. Mfg. Co., 16 Wall. 318. 

Common Carriers — Steamship Ticket 1 — Stipulations Against Public 
Policy — Conflict of Laws— The Kensington, 22 Sup. Ct. 102. — Stipula- 
tions printed on ticket and valid in country where issued, avoiding carrier's 
liability for negligence, requiring the settlement of all questions thereunder 
according to the Belgian law, and limiting responsibility for baggage to 250 
francs unless excess is shipped and paid for as cargo under Sect. 3, Harter 
Act : held void as against public policy. 

In The New England, no Fed. 415, Yale L. /., xi, 118, it was held that 
stipulations, against liability for negligence, requiring the application of Eng- 
lish law, and limiting responsibility for baggage to fifty dollars are invalid. 
The Supreme Court does not here pass on the reasonableness of the limita- 
tion of 250 francs, holding the stipulation to be void on the ground that bag- 
gage shipped as cargo under Sect. 3, Harter Act, is exempt from carrier's re- 
sponsibility for negligence. 

Common Carriers — Wrongful Ejection — Damages — Malice — Kibler 
v. Southern Ry., 40 S. E. 556 (S. Car.).— In an action for wrongfully eject- 
ing a passenger for non-payment of fare, held, that it was error to charge the 
jury that "the intentional doing of any unlawful act would be construed ma- 
licious" and ground for exemplary damages. 

Such an act would not justify punitive damages where the actor had a 
reasonable belief in his right to do the act. 12 Am. & Eng. Enc. Law (2d ed.)» 
24, 25. Not even the fact that defendant "had good reason to believe the 
acts were wrongful" would show malice so as to warrant punitive damages. 
Inman v. Ball, 65 Iowa 543. But there must be a reasonable belief in the 
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right to do the act. Singer Mfg. Co. v. Holdfodt, 86 111, 455. And even such 
a reasonable belief, based on advice of counsel, will be no shield against pu- 
nitive damages if the act is in fact unlawful and is committed in a wanton 
and outrageous manner. Jasper v. Purnell, 67 111. 358. 

Constitutional Law— Eight Hour Working Day— State v. Atkw, 
07 Pac. Rep. 519 (Kan. 1.).— Defendant was convicted of having violated a 
statute making it a misdemeanor for any contractor engaged on work for a 
municipal corporation to allow his employees to work more than eight hours 
per day. Held, that the statute is constitutional 

This is contrary to the decisions in other States on similar statutes. A 
law in New York compelling contractors working for municipal corporations 
to pay the prevailing rate of wages was held unconstitutional. State ex reL 
Rogers v. Coler, 166 N. Y. 1. Laws almost identical with the one under dis- 
cussion were held unconstitutional as follows: In re Kubach, 85 Cal. 274; 
Low v. Rees Printing Co., 41 Neb. 127; State ex reL Bromley v. Norton, 5 
Ohio N. P. R. 183; Seattle v. Sidney Smyth, 22 Wash. 327. Kansas seems 
to be the only State which has so far declared such a statute constitutional 
The matter has never been decided by the United States Supreme Court. 

Constitutional Law — Incriminating Questions— Matter op Emil 
Heuschel, 7 Am. B. R. 207 (N. Y.). — A statute providing that no testimony 
offered by the bankrupt shall be used against him in any criminal proceed- 
ing, does not give him his constitutional right of immunity against prosecu- 
tion, and he cannot be compelled under it to give any testimony which might 
incriminate himself. 

In this opinion the referee followed a decision of the U. S. Supreme 
Court in Councilman v. Hitchcock, 142 U. S. 547, which declared that any 
such statute which did not afford complete immunity against criminal pros- 
ecution was unconstitutional. 

Constitutional Law— Transfer Tax Laws— Orr et al. v. Gilman, 22 
Sup. Ct. 213. — Comptroller of New York, under a state transfer tax law, im- 
posed a tax on. the exercise of a power of appointment, derived from a dis- 
position of property made prior to the act's passage. Held, that such an act 
was constitutional. . 

Justice Shiras' opinion holds that the right of taking property by devise 
is a privilege accorded by the State, for which it may charge as it sees fit 
Consequently, a transfer tax law is not ex post facto, as understood by the 
U. S. Constitution. Carpenter v. Pennsylvania, 17 How. 456. Being im- 
posed on all persons in a like situation, it is an equal tax, within the 
meaning of the Fourteenth Amendment. Magoun v. Bank, 170 U. S. 283. 

Contracts — Consideration — Validity — Duress — Dohenico et al. v. 
Alaska Packers' Ass'n, 112 Fed. Rep. 554.— Plaintiffs contracted with de- 
fendants to work on fishing grounds in Alaska. On arrival they refused to 
render services agreed unless paid a greater compensation. Defendant, fear- 
ing great pecuniary loss, acceded to the demand and entered into new con- 
tract, but subsequently refused to abide by it. Held, that defendant is bound 
by the new contract, and that the conditions under which it was made did not 
constitute duress. 
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No existing contract which unexpected events had rendered of no service 
could stand in the way of a new arrangement and constitute a bar to any new 
contract which should provide for a price that would enable both parties to 
protect their interests. Gotbtl v. Linn, 47 Mich. 489; 11 N. W. 484. Hack- 
ley v. Hiodley, 45 Mich. 569; 8 N. W. 511. The subsequent performance 
of the contract by the promisee is a sufficient consideration for the new 
agreement. Monroe v. Perkins, 9 Pick. 298; ao Am. Dec. 475; Rollins v. 
Marsh, 128 Mass. 116. 

Contracts— Option to Return Stock— Expiration— -Holidays— Page 
v. Shainwald, 62 N. E. 356 (N. Y. App.).— Held, where a person, whose 
option to return stock falls due on a legal holiday (the next day being Sun- 
day), does not return the stock until the next succeeding business day, the 
option has expired. 

That a contract may expire on a legal holiday has not yet been decided; 
though this is the logical inference from the decisions on the subject. An 
insurance premium then due should be paid, National Mut. Ben. Ass*n v. 
Miller, 85 Ky. 88, and business may be transacted, Richardson v. Goddard 
64 U. S. 23. 

Corporations — Conspiracy— Business Competition — W. Va. Trans- 
portation Co. v. Standard Oil Co. et al., 43 S. £. 591 (W. Va.).— In an ac- 
tion for conspiracy, held, that defendants could, without liability, combine to 
ruin— and actually ruin— plaintiff's business by competition, withdrawing 
plaintiff's customers to themselves by refusal to deal with any who dealt with 
plaintiff, in the absence of contracts between plaintiff and his customers, and 
a malicious motive is immaterial ; but if such withdrawal of customers was not 
in furtherance of defendants' own interests by competition, but merely to in- 
jure plaintiff, defendant was liable. 

That what one may lawfully do, several may combine to do, is well set- 
tled. HuttUy v. Simmons, [1898] 1 Q. B. D. 181. Where the act done is 
itself lawful and is in furtherance of one's own business interests and in com- 
petition, a malicious intent to injure others is immaterial. Mogul Steamship 
Co. v. McGregor, 1893, A. C. 25. Where, unlike the case reported above, 
breach of contract results from the act, an action will lie. Chip ley v. Atkin- 
son, 23 Fla. 206. But in England this is confined to contracts for service. 
Bohen v. Hall, 6 Q. B. D. 346. For mere malicious interference, in absence of 
competition* courts in U. S. tend to give a remedy, even in absence of con- 
tracts. Walker v. Cronin, 107 Mass. 555 ; Rice v. Manley, 66 N. Y. 82. But 
English- courts deny a remedy in absence of contract Allyn v. Flood, 1892 
A. C 1. 

Corporations — Lien of Bondholder on Securities — Equities of Other 
Bondholders — Cambell v. Anthony et al. 112 Fed. 213 (Kan.). — Corpora- 
tion issued 100 bonds on securities deposited with trustee; then formed a 
new corporation and proposed to exchange for the old, its new debentures 
on the same and other securities. Plaintiff, holding four bonds, refused but 
the rest accepted. Through collusive sale by trustee the company obtained 
and deposited the securities. Held, plaintiff was entitled to only one-twenty- 
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fifth of the proceeds of the securities in hands of receiver, Sanborn, J., dis- 
senting. 

The exact state of facts seems to be without precedent on which to base 
decision. The twa judges argue that holders of new bonds not being parties 
to fraudulent transfer of securities retain as good a claim on same as plain- 
tiff. The dissenting judge contends that surrender of the old for new bonds 
operated as a payment and extinguished all lien on securities except as to the 
four bonds; that as the company could not legally obtain the securities with- 
out his consent, plaintiff's entire claim should be paid first. 

Elections — Town Meetings — Moderators — Wheeler v. Carter, 62 N. 
£.471 (Mass.). — Statute provides that no person who is a candidate at a 
town election, shall act as an election officer at such election. Held, that 
term "election officer" does not apply to moderators. 

The point involved has not been before decided. Section 1 of above 
statutes declare that the term "election officer" shall apply to moderators 
when taking part in the conduct of elections. The decision is based upon 
the ground that a moderator is primarily a presiding officer and his duties 
as election officer are simply incidental; and that section above quoted ap- 
plies only to "voting precincts" and to "persons appointed election officers," 
not to moderators elected by the people. The justness of the decision is 
apparent. 

Garnishment — Bankruptcy of Principal Debtor — Marx et al v. 
Hart, 66 S. W. 260 (Mo.). — A judgment was rendered against a garnishee, 
the principal debtor being subsequently discharged in bankruptcy. Htld, 
that a garnishee is not a co-debtor, guarantor, or in any manner a surety, so 
&s to come under section 16 of the United States bankruptcy law of 1898, 
which provides that the liability of such persons shall not be altered on ac- 
count of principal's discharge in bankruptcy. 

This is the first decision on this point under the new law. But under a 
similar provision in the bankruptcy act of 1867, sec. 33 (Rev. St. U. S. 
sec. 5118), the court in Hill v. Harding, 130 U. S. 699, held that in general an 
obligor is not released by the bankruptcy of the principal debtor. 

Insurance— Waiver of Condition— Authority of Agent— Northern 
Assurance Company of London v. Grand View Building Association, 22 
Sup. Ct. 133.— Held, that insurance companies are not bound by the waiver of 
a condition in policies made, by agent, in manner different from that required 
in policy. Harlan C. J. and Peckham J. dissenting. 

This decision is opposed to the tendency of several recent cases, as in 
McCabe v. Aetna Ins. Co., 81 N. W. 426: Palatini Ins. Co. v. MeElroy, 100 
Fed. 391 ; Ger mania Ins. Co. v. WingHeld, S7 S. W. 456; Hackett v. Philadelphia 
Underwriters, 79 Mo. App 16 ; Rickey v. German Guarantee Town Mut Fire 
Ins. Co., 79 Mo. App. 485. This case, however, seems to be the sounder law, 
following the rule laid down in England. 

Judgments— Railroad Commission— Appeal Railroad Commission or 
Texas v. Weld, 66 S. W. 122 (Tex.).— A judgment obtained under the Texas 
statute by a person dissatisfied with the decision of the R. R. Commissioners 
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as to any rate or regulation, which only finds that such rate or regulation is 
unjust, but does not accord any relief to the plaintiff; held, not a final judg- 
ment from which an appeal may be taken. 

No sentence of law is provided in such a judgment; the subject matter 
of the case is not disposed of, and no final determination of the rights of the 
parties resulted from such a ruling. A final judgment from which an ap- 
peal may be taken is one that determines the subject matter of the contro- 
versy between the parties. West v. Bagby, 62 Am. Decisions, 512; Tweedy 
v. Nichols, 27 Conn. 517. 

Lease— Subletting— Presby v. Benjamin, 62 N. E. 430 (N. Y.).— A 
covenant, in the lease of an apartment, providing that the lessee shall not 
sublet the apartment without the consent of the landlord, is not violated if 
the lessee places servants in charge as caretakers during his absence. 

Covenants in leases restraining the lessee from subletting or assigning 
are construed with the utmost jealousy, and very easy modes have been coun- 
tenanced for defeating them. Riggs v. PurseU, 66 N. Y. 193. 

Master and Servant — Negligence— Scope of Employment— Alsever 
v. Minn, and St. L. R. Co., 88 N. W. 841 (la.).— When railroad engineer 
blows off steam to frighten child who falls and breaks a leg, held, the com- 
pany is liable. 

The conflict of decisions shows this point to be much mooted. This case 
well illustrates the distinction between departure from employment of master 
and departure from duty connected therewith. R. Co. v. Shields, 24 N. £. 
658 ; Andrews v. R. Ct., 77 la. 669. The fact that a servant does an act with 
a private purpose does not free master from liability. R. Co. v. Harmon, 47 
111. 299 ; contra, Stephenson v. 5". P. Co., 29 Pac. 234 ; Mott v. Ice Co., 73 N. Y. 
543. The limits of scope of employment are well defined in Cobb v. R. Co., 
15 S. E. 878. 

Master and Servant— Personal Injuries— Contributory Negligence 
— Galveston H. & S. A. Ry. Co. v. Sanchez, 65 S. W. 893 (Texas).— Plaintiff, 
who was ordered to jump from a moving flat car, waited to see fellow servants 
do so, then followed, thereby receiving injury. Held, not to constitute con- 
tributory negligence. 

This is apparently contrary to the general rule of law which regards as 
an assumed risk the act of a servant done in pursuance of a command, when 
he might plainly foresee the danger to life or limb. Jones v. Railway Co., 
31 S. W. 706 (Texas) ; Stephens v. Railroad Co., 86 Mo. 221. But it would 
seem under circumstances almost similar to the above that the danger might 
be a question of a fact as to whether a reasonable person might have foreseen 
it Railway Co. v. Egeland, 163 U. S. 93. 

Municipal Corporations — Negligence of Officers — Liability — Nichol- 
son v. Detroit, 88 N. W. 695 (Mich.).— State statute and city charter impose 
on Detroit the duty of providing a hospital for smallpox. Plaintiff's intestate 
was engaged by the city officers to tear down a building infected with small- 
pox. They did not warn him of the danger and he died of the disease. Held, 
city not liable for the officer's negligence. 

This decision is based on the principle that local health officers acting 
under State statute do not perform corporate functions but are State agents. 
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Ogg v. Lansing, 35 la. 405 ; Murtaugh v. St. Louis, 44 Mo. 479. The distinc- 
tion between governmental and ministerial duties is well brought out in Judd 
v. Hartford, 72 Conn. 350, opinion by Baldwin, J. 

Patents— Infringement— Chinnock v. Paterson, P. & S. Teb. Co., 112 
Fed. 531 (N. Y.).— This bill charged the defendant with infringement of let- 
ters patent of the United States. The defendant demurred upon the ground 
that the alleged invention was not patentable, was without novelty and dis- 
closed no invention. Demurrer sustained. Held, the question of patentabilty 
here should be determined upon proofs. 

A patent carries with it a presumption of novelty, and in this case the 
trained experts of the patent office had decided that what was done by the 
patentee arose to the dignity of an invention. The question whether or not 
a given improvement involves invention is one upon which judicial minds 
divide in very simple cases. Beer v. Walbridge, 100 Fed. 465. 

Property Rights — Confiscation— Personal Injuries — Baltimore and 
Ohio S. W. Ry. Co. v. Read, 62 N. E. 488 (Ind.).— A statute of Indiana pro- 
vides "that no corporation shall plead or prove statutes of State wherein injury 
occurred/' relieving such corporation from liability for negligence of servant 
to servant, as a defense to an action brought in Indiana. Held, that such stat- 
ute is unconstitutional. 

The decision is based upon the ground that it is an unconstitutional in- 
fringement of property rights for a legislature to bar a defense valid where 
injury occurred. Authorities are united that such a defense is a "vested right" 
Cooley on Torts, 552; Bill of Rights, Section 21; Pritchard v. Norton, 106 
U. S. 124. However it is not quite clear how such a right can properly be 
called a "property" right, unless perhaps inferentially. See also 6 Am. & 
Eng. EncycL, 947. In its application the decision is a just one. 

Riparian Rights — Diversion of Waters Under Eminent Domain- 
Injury to Riparian Owners in Another State— Injunction — Pine et al. 
v. Mayor, etc, of City of New York, 112 Fed. 98. — The sources of a non- 
navigable interstate stream are in New York. The State, by the exercise 
of eminent domain, authorized the City of New York, for municipal purposes, 
to divert waters of such stream to the injury of riparian owners in Connec- 
ticut. Held, this amounted to taking property outside of New York jurisdic- 
tion, since the riparian right is not an easement but an inseparable incident, 
and that the remedy for such injury may be injunction. Wheeler, Dist. J n 
dissenting. 

This case is novel and is decided according to the common law prevailing 
in the States concerned. A distinction is here taken between an easement 
which is an artificial creation and a right by nature. 3 Kent Comm., pp. 439, 
442 ; 2 Wash. R. P., pp. 315, 366. The latter exists ex jure naturae, Dickinson 
&. Grand Junct. Canal Co., 7 Ex. 282 ; and belongs to the riparian owner as a 
"natural incident to the right to the soil itself." Chasemore v. Richards, 7 H. 
I*. 347! nor is the flaw subject to diminution or alteration. Embry v. Owen, 
6 Ex. 353. The rule adopted follows the English cases and rejects the rule 
adopted in Bricket v. Aqueduct Co., 142 Mass. 394, that the right is an ease- 
ment and the remedy compensation. 
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Savings Bank— Joint Deposit— Gift Inter Vivos— Dunn v. Houghton 
et al., 51 Atl. 71 (N. J.).— Testatrix five years before her death took her 
niece, the complainant, to a savings bank and caused an account then standing 
in her (the testatrix's) name to be transferred so as to be payable either to her 
cr her niece. Both signed deposit book. The testatrix retained possession of 
the book. Intention of the testatrix was clearly proven to have been that the 
complainant should have what was left of the account at her death. Action by 
complainant against executors to recover the account. Held, the right was 
vested with a distinct donative purpose, and was a complete gift inter vivos. 

The courts are in open conflict upon the question whether or not delivery 
is essential to create a valid gift inter vivos in the savings bank book cases. 
In this case the court proceeds upon the theory that the law of delivery is in 
a large degree inapplicable, and that it is amply sufficient to sustain the gift if 
a dear donative intention can be proven. A similar doctrine is applied in 
Mack v. Mechanics' and Farmers' Savings Bank, SO Hunt 447; and Whit- 
head v. Smith, 19 R. I. 135. The opposing view rests upon the theory that by 
retention of the evidence of the gift, the depositor does not part with his 
dominion over it. Woonsocket Savings Institution v. Hetieman, 38 Atl. Rep. 
949; Taylor v. Henry, 48 Md. 550. 

The court supports the doctrine of Bank v. Schwoon, 50 Alt. 490, a very 
recent case in which it is held that where there is a joint estate in a contract 
with right of survivorship, the survivor takes by virtue of the legal title vested 
in him, and not by a testamentary declaration. This decision is in direct 
opposition to the earlier authorities. The opposing view is well stated in 
Towle v. Wood, 60 N. H. 434. 

Traps Name— Right to Exclusive Use— International Committee 
Young Women's Christian Ass'ns v. Young Women's Christian Ass'n or 
Chicago, 62 N. E. Rep. 531 (111.).— Held, that the name of the appellant, being 
so similar to that of the appellee as to deceive and mislead the public, a per- 
petual injunction be granted restraining appellant from use of such name. 
Wilkins, C. J., and Carter, J., dissenting. 

Inasmuch as this decision directly departs from the rule that in the 
absence of fraud, etc, there can be no exclusive appropriation of generic or 
descriptive words, it is to be questioned. In this case no charge was made 
or proof presented of fraud or misconduct. The very cases cited in the 
majority opinion have as their vital point the presence of fraud. Croft v. 
Day, 7 Brew. 84; McLean v. Fleming, 96 U. S. 245. "Mere similarity in the 
absence of any intent, act, or artifice to mislead" is no ground for interference. 
Elgin Butter Co. v. Elgin Creamery Co., 155 111. 127. See also Goodyear** 
India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128 U. S. 598. 

Transfer Tax— Transfer in Contemplation of Death— In re Mahl- 
stedt's Estate, 73 N. Y. Supp. 818.— Property transferred absolutely by the 
husband to his wife during his last illness, but several weeks before his death, 
was appraised as subject to the law requiring a tax on property transferred 
in contemplation of death. Held, that the transfer was not made in contem- 
plation of death. Jenks, J., dissenting. 

Under a taxable transfer law, if the transfer is regular and absolute, 
the law will infer that the transfer is untaxable, unless it can be shown that it 
was made in the belief that he was about to die. 



3*8 YALE LAW JOURNAL. 



ALUMNI NOTES. 

'48. — George W. Warner died at his home in Bridgeport last December. 
At the time of his death he was the oldest member and President of the Fair- 
field County Bar. 

'61.— Louis H. Bristol, '61 ; John K. Beach, '79 ; John W. Bristol, '79, and 
Samuel H. Fisher, '92, are members of the newly formed partnership of Bris- 
tol, Stoddard, Beach & Fisher. The partnership was formed for the general 
practice of law in the State and Federal Courts. 

'73. — Howard Mansfield has been elected President of the Grolier Club 
of New York. 

'84. — George N. Frazine died Jan. 16, 1902. 

'92. — Samuel A. York has been elected a director of the Springfield 
(Mass.) Gas Light Co. 

'96. — A son was born February 25 to Mr. and Mrs. James S. Jenkins of 
Stamford, Conn. 

'98. — At the recent organization of the Brooks Club of Trinity Church, 
New Haven, General Phelps Montgomery was elected treasurer. 

'01. — The marriage of William T. Rawlins and Miss Jane E. Somers, 
daughter of Hon. George £. Somers, President of the Bridgeport Brass Co, 
took place at Bridgeport March 19. After the first of May Mr. and Mrs. 
Rawlins will be at home in Honolulu, Hawaii, where Mr. Rawlins is con- 
nected with the law firm of Holmes & Stanley. 

'01. — John T. Smith passed the New York State Bar examination, January 
18. He is now with Alexander & Green, 120 Broadway. 



BOOK REVIEWS. 

Britton. Translated by Francis Morgan Nichols, M.A., with an introduction 

by Hon. Simeon E. Baldwin, LL.D. John Byrne & Co., Washington, 

D. C. 1901. Sheep, pp. 649. 

This volume is the second of what is to be known as the "Legal Classic 
Series," which is to comprise the standard translations of the earlier treatises 
on the law of England. Britton will be highly appreciated by those who 
realize that the meaning and true force of legal doctrines can only be compre- 
hended by a knowledge of their origin and history. 

In the introduction to the book, we learn that it is uncertain who Britton 
was. Edward I., in his prologue to Britton, merely speaks of the work as a 
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compilation of the existing laws which he has had put in writing for the 
information of his subjects. Throughout the whole work, the royal preroga- 
tives are defended and extolled. Its preparation was due, no doubt, to a desire 
to impress the people with the idea that the administration of justice belonged 
solely to the king. 

Death was the penalty for larceny of goods amounting to twelve pence or 
more. This singular reason is given for the fixing of this amount as the 
limit. Three half-pence a day was considered sufficient to support a man. 
To deprive him of twelve pence was to deprive him of sustenance for eight 
days, at the end of which time he might be expected to die. Twelve-pence, 
therefore, had reference to the destruction of life, for which offense a man 
is rightfully put to death. 

Britton asserts a right of inheritance in the ascending line. In J his asser- 
tion he appears to stand alone, for it is without authority from the writers 
whom he generally follows. He was peculiarly happy in his phrasing of 
definitions and in the introduction it is remarked that in Britton's definition 
of obligation, the notion is very clearly brought out that a contractual obliga- 
tion is the consequence of a contract, not a part of it. 

The peculiar force of the seal and the value of the oath receive much 
attention. A defendant could not deny that he made a deed which bore his 
seal, unless his seal had been lost, and the loss published at the churches and 
the markets. 

The volume is divided into six books. The first five of which deal with 
the possessory rights to property, while the sixth discusses proprietary actions 
and the rules of intestate succession. At the end of the work, the excuses 
for non-attendance at Court, and the nature and office of attorneys are 
explained. The valuable notes to the translation, are reproduced in this vol- 
ume. They explain ambiguities, correct mistakes, and supply omissions by- 
references to Glanville, Bracton, and Fleta. 

The book is well printed and contains a complete index. j. a. t. 



Cases on the Law of Datnages By Floyd R. Mechem, Esq. 3rd Edition.. 

West Pub. Co., St. Paul, Minn. Cloth. 758 pp. 

These cases were compiled primarily as an adjunct to lectures delivered 
by the author at the University of Michigan. 

It is not necessary to comment on the importance of the subject. The 
question of damages enters into almost every civil action and especially is this 
the case under our modern codes, which give the courts power to administer 
whatever remedy best suits the case. At common law a recovery of damages 
was the only available remedy, with the exceptions of replevin, and detinue, 
until courts of chancery stepped in and administered relief where money was 
not a complete indemnification. 

The introduction contains a brief but very clear discussion of the classes 
of damages, and their application ; and sums up by showing that in an action 
tor damages one must inquire: — (1) Was there a legal wrong? (2) What 
is the loss? (3) When and where did it occur? (4) What is the measure 
of compensation? 

The question of direct and consequential damage is among the most diffi- 
cult in the whole study of the law. and has puzzled even the most learned jurists.. 
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Some thirty cases are given under this head, arising both from contract and 
tort Several cases on damages in action against telegraph companies ire 
given, nearly all of which are very recent 

This edition remains the same as earlier ones except that many recent 
decisions have been added. The work concludes with a good index and table 
of cases. a a. d. 

Handbook of the Codi. By Carlos C. Alden, LL.M., Professor of Law in 
the Law Department of New York University. Baker, Voorhis ft Co., 
New York. 1901. pp. 170. 

This work will be welcomed not alone by students intending to take the 
New York Bar examinations but by all those who desire a general knowledge 
of the Civil Procedure of New York State. Its use in practice as a substitute 
for the Code might be dangerous as it does not attempt to give details of pro- 
cedure of specific application but rather to enable one to gain a working 
knowledge in order to practice with the Code. This working knowledge can 
be gained as well from this little work as from the difficult code with its three 
and a half thousand sections. The work is orderly arranged and is superior 
to Disbrow's Digest of the Code, in that it contains an index. C.D.L 



BOOK NOTICES. 

We beg to acknowledge the receipt of the following books for review: 

Essay on Legal Ethics. By George W. WatveUe, LLD. Callaghan ft Co, 

Lbctubxs on Slavonic Law. By Fedor Sigtl Oxford Press, American 
Branch. 
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THE HISTORY AND STATUS OF THE SAN JOS£ 

COLLEGE CASE. 



The issues in the San Jose College Case are made up; the 
evidence is in; and I am now in a position to comply with my 
promise to send to the Yale Law Journal a statement covering 
the history and status of this litigation. 

This is a controversy between the United States and the Roman 
Catholic Church for the control and administration of the old 
College of San Jos6, an institution older than Yale or Harvard, 
having been founded in 1601. 

The case was presented to the United States Philippine Com- 
mission for hearing and determination soon after its arrival in 
Manila. The hearing was begun in July, 1900, and continued from 
time to time until October of the same year. Dr. T. H. Pardo 
de Tavera, now a member of the United States Philippine Com- 
mission, appeared at that time as party complainant, representing 
the Philippine Medical Association and those of the Filipino peo- 
ple who were interested in secularizing the control of the College 
of San Jose. The Church was represented by Archbishop Nozal- 
eda, of Manila, and Archbishop Chappelle, of New Orleans, Apos- 
tolic Delegate. 

After hearing the case the Commission decided that it was a 
legislative body, and not a court, and, hence, not a tribunal com- 
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petent to decide the issues involved in the controversy. It would 
have been necessary for it to consider and settle some nice ques- 
tions of Canonical Law, and to investigate and discuss the legal 
relations of the Crown of Spain and the head of the Catholic 
Church and other questions of a similar character. 

The Commission further held that its expressly delegated func- 
tion in such matters was to provide a means for the just and 
peaceable decision of the issues arising therein. To that end it 
passed a law appointing a Board of Trustees to conduct the Col- 
lege as a School of Medicine and Pharmacy and to institute pro- 
ceedings in the case, and vested the Supreme Court of the Philip- 
pine Islands with jurisdiction to hear and determine the contro- 
versy. Pursuant to the provisions of this law the case is now 
in the Supreme Court of the Philippine Islands for hearing and 
determination. The Property is in the possession of Senor Ray- 
mundo Velasquez, Rector of the University of Santo Tomas. 

The facts in the case are as follows: 

On the 25th day of August, 1601, the Provisor and Vicar 
General of the Archbishopric of Manila, upon the application of 
the Jesuit Father, Luis Gomez, granted permission to the petitioner 
and his Order to found and establish the College of San Jose, 
for the purpose of bringing up the young people of the City of 
Manila and rearing them according to good manners and learning, 
and for the further purpose of creating such ministers of the Holy 
Gospel as might be needed in the land and to perform masses in 
the College. The Governor and Captain General granted a similar 
request to these applicants on the same day. As a result of this 
permission and license the Society of Jesus in Manila founded the 
College of San Jose and appointed Father Luis Gomez the first 
Rector thereof. 

On the 16th day of March, 1596, Esteban Rodriguez de Figue- 
roa, Governor of the Island of Mindanao— the second island of the 
archipelago in point of size — executed the following will: 

"In the name of God. Amen. Know all whom this 
will may see, that I, Esteban Rodriguez de Figueroa, 
Governor and Captain General of Mindanao and of its 
District, now a resident of the village of Arevalo, legiti- 
mate son of Duarte Rodriguez de Figueroa and Da. Isa- 
bel Gonzales, my parents, formerly residents of the city 
of Jerez de la Frontera in the Kingdom of Castile, being 
in good bodily health and in my natural understanding 
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and memory, such as pleased our Lord to give me, and 
believing, as I truly and firmly believe, in the Most Holy 
Trinity, Father Son and Holy Ghost, three persons and 
only one true God, who lives and reigns, without begin- 
ing and without end. And taking as I do the Holy 
Virgin Mary as my Lady Advocate in all my actions, and 
desiring to place my soul in course of salvation, and 
naturally fearing death, I execute, acknowledge by these 
presents, and order this my last and ultimate will, in the 
manner and form as follows: 

And so that God, our Lord, should not allow any of 
my said children to die before they become of age, com- 
petent to make a will, I, as their father and legal adminis- 
trator, am competent to make a will for them in such case, 
and, by virtue of said power, I order and command that 
if the aforementioned happens, their mother, Ana de 
Oseguera, if surviving, inherit the estate of the deceased 
and of both, the third and the remainder of the fifth being 
devoted to what is hereinafter declared, and if said Da. 
Ana de Oseguera and my children, or either of them, die 
without leaving heirs in the descending line, then, in 
such case, their estate and their legal paternal or mater- 
nal portion, together with the rents and profits therefrom, 
shall be devoted to the foundation of a college in the 
manner hereinafter stated, the same being done, if the 
said Da. Ana de Oseguera survives with the third and 
remaining fifth ; in either one or the other event, a house 
must be constructed near the Society of Jesus of Manila, 
sufficient to serve as a college and seminary for boys, 
where all those be admitted who should desire to enter 
the primary classes of said seminary; I pray and request 
whoever may be the Provincial of said Society to furnish 
such boys with sufficient teachers for that purpose, the 
remaining part of said building, not used for that purpose, 
to be rented for the purpose of maintaining such children 
and boys; the said Father Provincial to be the Patron 
and Administrator of said College, and no one can enter 

therein without his permission and authority; to visit and 
to correct and arrange all of its things, to order said sale, 

buy the possession and the building, and to appoint a 

collecting agent and other officials and ministers with the 

power and authority necessary to such ministry, without 
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said college, nor any judge, nor any secular nor ecclesi- 
astical administration of justice taking part therein; not- 
withstanding any pretensions that may be advanced. 
And if any rent remains after payment of maintenance 
for said boys and of clothing for those who are poor, the 
said Patron may dispose of it at his will few the benefit 
of said college and of the Society or of any other pious 
work, as he may deem best, without at any time asking 
or taking any account therefor from him, for any cause 
or reason. 

I revoke, annul and declare as of no value and effect 
any will, order, or codicil which I may heretofore have 
made, so that they be of no value except this one which 
I desire to be valid as my last and ultimate will, in the 
course and form which is proper under the law. 

In testimony of which I have executed it and signed 
it with my name at the village of Arevalo on the sixteenth 
day of the month of March, 1596." 

In 1604, after Governor Figueroa had died, the pupillary sub- 
stitution ordered in his will was effected — his daughter, Juana de 
Figueroa, having died at sea in that year. The Father Provincial 
of the Society of Jesus of Manila then laid claim to the endowment 
property provided for in the will of Figueroa and obtained Royal 
permission to bring from Mexico the proceeds of the estate form- 
ing a part of this property. The legacy was embodied in the 
College of San Jose, which had been founded in 1601, thus reorgan- 
izing that institution. The College, so reorganized, was inaugu- 
rated on the 28th day of February, 1610, at which time the license 
granted for the foundation of the College in 1601 was confirmed 
by the ecclesiastical authorities only. 

On the 3rd day of May, 1722, Philip V., King of Spain, by 
Royal Edict, took the College of San Jos6 under his Royal pro- 
tection, honoring it with the title of Royal ad honorem, on the 
condition that it should have no other patron and on the further 
condition that it should never cause prejudice or embarrassment 
to the Royal Treasury by reason of this title. 

On the 2nd day of April, 1767, King Charles III., of Spain, issued 
what was called the Royal Pragmatic Sanction, the effect of which 
was to expel from the Philippine Islands all members of the Jesuit 
Order and confiscate their property to the Crown. The King of 
Spain then took charge of the College of San Jos£ and exercised 
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that control and management and administration which had there- 
tofore been exercised by the Father Provincial of the Society of 
Jesus. A short time thereafter the Governor General of the Philip- 
pine Islands, with the approval of the Most Reverend Archbishop 
of Manila, converted the College into a seminary. The Royal 
Audiencia of Manila protested against this action in a complaint 
addressed to the King, and the Most Reverend Archbishop of 
Manila complained to the King of the action of the Audiencia. 
The King of Spain sent out certain Royal dispatches, bearing date 
of March 23, 1771, in which he determined the matter as follows: 
He disapproved the conversion made by the Governor General 
and the Archbishop of Manila and ordered that, as the College 
had been an institution under the direction and administration of 
the Jesuit Fathers, all things should be placed in the College in 
the same state and condition in which they were before the Jesuits 
were expelled from the islands, and that "the Archbishop should 
not meddle with anything appertaining to said College from that 
time." 

The King of Spain was represented by the Governor General 
of the Philippine Islands, who appointed the Director and Admin- 
istrator of the College of San Jose and exercised the sole control 
and management of the institution. 

On the 6th day of December, 1870, the Spanish Government 
decreed the secularization of ecclesiastical institutions in the Philip- 
pine Islands, providing for the College of San Jose in the manner 
set out in this Royal Command. This decree of December 6th, 
1870, was repealed by the decree of October 27th, 1875, in which 
the Government of Spain ordered that the College of San Jose 
should be destined as a School of Medicine and Pharmacy in the 
Philippine Islands. By virtue of this decree the College was con- 
verted into a School of Medicine and Pharmacy. The Rector of 
the University of Santo Tomis was charged with the direction 
of the College of San Jos£ by the King of Spain, who empowered 
him, as the head of the Department of Education in the Philippines, 
to appoint an administrator to collect the rents which accrued 
from the property owned by the College, and who should submit 
accounts of his administration to the Governor of the Archipelago. 
The Rector of the University of Santo Tom&s, of course, is and 
always has been a minister of the Catholic Religion. This is 
true, also, of the Rectors and Administrators of the College of San 
Jos£. 
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The evidence in this case is almost exclusively documentary; 
hence counsel have been able to agree upon a statement of facts 
which covers practically the entire history of the institution. 
There is a wide difference, however, in the deductions which are 
drawn from these facts. 

In setting forth the issues raised in this case I can do no better 
than use the words contained in the comprehensive and lucid report 
of the Commission, written by Judge William H. Taft. 

"Did the Government of the United States, as claimed by the 
complainants, acquire by the treaty of Paris the right and power 
to provide for the control and management of the foundation and 
properties of the College of San Jose, as an institution under the 
secular and civil control of Spain in the Philippine Islands, so 
that the United States should now by law give to the College a 
directory, non-sectarian in character, to maintain and conduct it 
as a School of Medicine and Pharmacy? Or — as claimed on behalf 
of the Catholic Church — have the foundation and properties of 
the College of San Jos£, under the Canonical Law and the Civil 
Law of Spain, always been subject to the ultimate control of the 
Church for sectarian charitable purposes, a control exercised by 
the King of Spain only by virtue of a Concordat between him and 
the Pope, as head of the Catholic Church?" 

The pivotal point in the case is, to determine whether or not 
the College of San Jose was an Ecclesiastical Obra Pia within 
the meaning of the Civil Law of Spain and the Canonical Law. 
Another question, only second in importance to the one above 
mentioned, is, to determine the legal effect upon this institution 
of the Royal Pragmatic Sanction issued by Charles III. in 1767, 
whereby he expelled the Jesuits from all parts of his dominions, 
including the Philippine Islands, and confiscated their property to 
the Crown. 

The contention of the Church is, that the College was an 
Ecclesiastical pious work; and, hence, the legal title and right 
of ultimate control have always been, and are now, vested in the 
Holy See. 

The Government denies that the College was an obra pia 9 and 
contends that it was a work of philanthropy and secular charity; 
and further holds that the legal title to the property is in the 
foundation itself, which, under the Civil Law of Spain, is a legal 
entity, and that the King of Spain, as parens patriae, assumed the 
right of administration and control of said property when the trus- 
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teeship provided for by the will failed as a result of the expulsion 
of the Jesuits in 1767. 

According to the most celebrated canonists and law writers the 
essentials of an Ecclesiastical obra pia f under the law as it existed 
at the beginning of the seventeenth century, were as follows: 

1st. It shall be founded with the license and authority of the 
Diocesan Bishop. 

2nd. It shall be founded with the license and authority of the 
King. 

3rd. Its foundation must be made through motives of charity 
or religion, or, what is equivalent, that they be made with the idea 
of promoting Holy Religion. 

4th. It shall possess a judicial personality and a foundation 
out of which it evolves and maintains its own life. 

It will be impossible to enter upon a technical discussion of 
this point within the limits of this article, and I shall not undertake 
it. Suffice it to say, however, the Government claims that the 
College, as founded by Figueroa, never fulfilled the second and 
third of the above-mentioned essentials; that is, it did not receive 
the license and authority of the King, and the purpose of Figueroa 
was to found a school for the education of the boys of the Philip- 
pine Islands without reference to race, class or condition. On 
the other hand, the Church contends that the College was origi- 
nally founded with the authority and license of the Diocesan 
Bishop, and, although it never received the authority directly from 
the King, yet it was recognized by him as an ecclesiastical insti- 
tution, and since the College was placed in the hands of the Father 
Provincial of the Society of Jesus of Manila, to be administered, 
and that it has always been administered by members of the Roman 
Catholic Church, and masses have been said therein, it is fair to 
assume that it has fulfilled in spirit, if not in substance, all the 
above named requirements of the law. 

The Government does not attach much importance to the fact 
that the College was placed in the hands of the Father Provincial 
of the Society of Jesus for administration and control, and the 
further fact that it has always been officered by members of the 
Catholic Church, for the reason that the members of the Order 
of the Society of Jesus have always been celebrated as teachers 
and scholars, and it would have been practically impossible to have 
secured the services of any competent teachers who were not 
Catholics at any time during the history of the institution. This 
is especially true, when it is remembered that under the Spanish 
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law, as it existed in these islands for many years prior to the 
American occupation, it was a crime for any other religious denom- 
ination to own property here. 

Upon the expulsion of the Jesuits from the Philippine Islands, 
in pursuance of the Pragmatic Sanction of Charles III., dated April 
2, 1767, the King of Spain took under his charge the College of 
San Jose and exercised that control, direction and administration 
over it and its properties which had hitherto been exercised by 
the Father Provincial of the Society of Jesus. 

The position taken by the Church on this point is, that it is 
true the King of Spain took charge of the properties of San Jose 
upon the expulsion of the Jesuits and administered them, but that 
be did it in the capacity of Royal Patron and as agent of the Holy 
See. 

The Government's position is, that the King of Spain admin- 
istered this property in his sovereign capacity and not as agent 
of the Church; hence, when the Treaty of Paris was signed, he 
conveyed his right, title and interest in the same to the Government 
of the United States. 

In all of the documents relating to this transaction the expres- 
sion "Royal Patron" is used, which gives rise to the controversy 
as to the origin, nature and scope of this office; the Church con- 
tending that it originates in certain bulls of the popes and is a 
power and right conferred upon the King by said bulls; in reply 
to this, the Government says that this right of patronage, adminis- 
tration and control was based upon discovery, conquest and 
sovereignty, and that the bulls of the popes were mere recogni- 
tions of a title thus established; and that since the Royal Pragmatic 
Sanction operated to deprive the College of the trustee appointed 
under the will of Figueroa, it placed the burden of providing for 
a trustee upon the sovereign, who was the Protector of the Col- 
lege, and, as parens patriae, was authorized to provide trustees for 
all trusts of this character when the persons or trustees named in 
the instruments of foundation were, for any reason, incapacitated 
for executing the trust. 

The result of this case will be determined by the manner in 
which the Court resolves the question of the Ecclesiastical Obra 
Pia and the question of the Vice-Royal Patronage. 

The value of the College property in controversy is about 
$500,000.00 gold. 

The case is an interesting one, and it will be watched by all 
the elements of the community here and a large part of the public 
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in the United States, on account of the subject-matter of the con- 
troversy, the character of the parties to the suit, and the peculiar 
and far-reaching effect of the decision of the Court. 

For three centuries this has been a leading institution of learn- 
ing in these islands. It has its alumni, traditions and associations, 
just as the great institutions of learning have in the United States. 
Its alumni and friends are anxiously awaiting the solution of the 
issue which will revolutionize and modernize it or return it to its 
former status. 

Furthermore, the fate of several other institutions of a similar 
character in the Philippine Islands will be materially affected by 
the decision in this case. 

The law of the Commission under which we are proceeding 
provides that the decree of the Supreme Court in this case (which 
it is hoped will be entered within six months from this date), shall 
be executed immediately, but that it shall not be so final in its 
character as to prevent Congress on or before March 3, 1903, from 
making provision for an appeal from the decree entered by our 
Supreme Court here to the Supreme Court of the United States 
or any other court thereof. 

I will take pleasure in sending a copy of the decision of the 
court to the Yale Law Journal as soon as it is handed down. 

Lebbeus R. Wilfley. 
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THE LAW OF MARRIAGE AND DIVORCE. 



Marriage. — In ancient time daughters could be disposed of by 
their fathers, who had unlimited power over them. Nature enjoins 
monogamy and all cultured nations practice it. Christianity 
requires its observance as a moral duty. The Orientals recognized 
polygamy, and hence despotism exists there. 

In the middle ages morganatic, or left-handed marriages, pre- 
vailed, an intermediate state between concubinage and matrimony. 
It was the lawful union of a single man of noble birth with a 
woman of inferior station. The children and the wife had no 
claim to the title or property of the father and husband, but merely 
received a small allowance. Such union was indisputable, and the 
offspring was legitimate. This connection was common. 

A concubine in the Civil Law did not mean a harlot. She 
possessed the character of a wife, but without the sanction of a 
legal marriage. It was confined in Europe to a single person, and 
was a perpetual obligation, and was generally entered into by men 
who were forbidden by the State to marry one who lacked quality 
or fortune. The concubine could be accused of adultery. Her 
station was above the infamy of a prostitute, and below the honors 
of a wife. 

The Canon Law, which consisted of the decretals of the popes, 
and the utterances of Church Councils, is the basis of the law of 
marriage in Europe, except where altered by municipal law. The 
Council of Trent demanded the presence of a parish priest and 
two witnesses at the ceremony. In England the authority of the 
Canon Law was greatly restricted when repugnant to the Common 
Law. No ceremony was essential, until the Marriage Act of 
George II. Quakers and Jews were exempted from the provisions 
of that act. 

Under the Common Law up to 1836, and always in Scotland, 
cohabitation after consent constituted marriage. At present the 
parties may select either a religious or civil ceremony. If the for- 
mer, there must be a publication of banns. It was felony to cele- 
brate a marriage in a private house, except by license from the 
archbishop. 
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Marriage in most of the states may be proved by evidence that 
the parties lived together as man and wife, after a contract in the 
present tense, and introduced each other as such. Verba de futuro 
followed by copula and cohabitation constituted marriage in such 
states, and in Scotland. In England cohabitation and repute 
merely constitute a presumption of marriage, and are received as 
evidence in all civil personal actions. If, however, the connection 
was originally illicit, it is presumed to continue so. Continuous 
cohabitation is essential. Repute alone cannot make a marriage. 
A man may occasionally allow a woman to take his name, without 
her being his wife. 

The Canonical disabilities to marriage are consanguinity, affin- 
ity, impotence, force, and fraud. These make marriage voidable 
only. The civil disabilities are lunacy at the date of marriage, 
bigamy, and nonage. 

As a rule the law of the place of the marriage determines its 
validity, except in cases of polygamy and incest. The law of 
nations has so decided. The Catholics hold marriage a sacrament, 
and enjoin a religious ceremony. The civil contract of marriage 
is valid, if the parties at the time were willing and able to contract, 
and actually did contract. In Maryland alone a religious cere- 
mony is required. Tennessee requires a ceremony for whites, but 
not for negroes. In most states no ceremony is required, but a 
mere interchange of consent. This is termed the Scotch law of 
marriage, by cohabitation and repute, per verba de praesenti. A 
promise of marriage with subsequent copula constitutes marriage. 

The contract may be implied from the conduct of the parties. 
Their intention, rather than their language, determines the rela- 
tionship. The contract must be mutual. A compulsory marriage 
is illegal, unless ratified by subsequent acts of the parties. Many 
clandestine marriages of English people were performed by the 
notorious blacksmith of Gretna Green in the Scotch Border. Con- 
sensual marriages are good in Scotland, under the Canon Law — 
Consensus, non concubitus facit matritnonium. Where a man intro- 
duces a woman to the world as his wife, he shall not be permitted 
afterwards to discard her as his mistress. 

Divorce — Ethics in Divorce. — Divorce, from divertere, to turn 
away, means separation of husband and wife by a competent court 
for sufficient cause. It breaks up the family, and shakes the 
foundation of social order. Only the sternest necessity demands 
it; yet it is often the only deliverance from family ruin. Cruelty 
may make the marriage relation intolerable; abandonment, the 
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fulfillment of its duties impossible; intemperance, its intercourse 
revolting, and crime may cause a prolonged separation. The inno- 
cent party in such cases may be subjected to inexpressible suf- 
fering. 

Divorce has always been allowed, but never encouraged, as it 
endangers the foundations of society. The sceptic and the Chris- 
tian alike favor the permanence of the marriage relation. The 
Romish Church declares marriage indissoluble, yet reserves to the 
pope power to grant divorces. Nature sometimes demands it, 
and the Bible in some cases permits it. Milton wrote that strong 
and abiding antipathy should suffice for a divorce. Rev. Dr. 
Wentworth took the same view, and favored divorce for incom- 
patibility of temper, asserting that "the bonds of matrimony may 
become more binding than the manacles of a slave." Lloyd in his 
Law of Divorce says, that judicious divorce laws encourage matri- 
mony. 

Lord Stowell took the opposite view, and wrote, "When people 
understand that they must live together, except for a few legal 
reasons, they learn to soften the yoke they cannot shake off, and 
become good husbands and wives from the necessity of remaining 
married." 

Kinds of Divorce. — i. A vinculo matrimonii: from the bond of 
matrimony; and 2. A mensa et thoro, from board and bed, which 
latter is a mere legal separation. Impediments existing before 
marriage, entitle to a decree of nullity. The distinction between 
absolute and partial divorces were unknown to the early Church. 
It was devised by the Canonists at the Council of Trent. South 
Carolina alone among the states never granted a divorce.* Presi- 

*Note. — South Carolina once ignorandy adopted the entire New York code 
under singular circumstances. A few years after the Civil War, under the 
carpet-bag regime, at the instance of two scheming negro legislators, the 
legislature of that state passed an act to abrogate the entire state code of law, 
which savored of negro slavery, and construct a new code on a more liberal 
basis. Three members of the Assembly were appointed to do this work, vit, 
the two negro originators of the scheme, and a Vermont carpet-bagger, whom 
his comrades selected to do the work. $30,000 were allowed them for their 
trouble. 

The Vermonter sent to New York, and obtained a large number of copies 
of the digest of the statutes of that state. He tore these volumes apart, and 
distributed the leaves among the negro scholars in the public schools on the 
coast of South Carolina, and had the pupils copy them verbatim, except to 
write South Carolina, wherever New York appeared on the respective pages. 
This was done, and this mongrel manuscript was expressed from different 
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dent Woolsey attributed this to state pride, rather than to religious 
feeling. 

In England, absolute divorces were formerly only granted by 
Acts of Parliament, entailing heavy expense. They are now 
granted by the Court of Divorce and Matrimonial Causes. In a 
few states legislative divorces are granted for causes not within 
the jurisdiction of the courts. Such special legislation occasions 
corruption in our law givers. They include no collateral matters, 
such as alimony. In such states both absolute and qualified 
divorces are allowed; and in some states a partial divorce may 
be followed in time by a total one on application. As the states 
are guaranteed by the Federal Constitution the right to control 
their domestic relations, the United States courts have no jurisdic- 
tion to grant divorces. Nothing but an amendment to the Con- 
stitution could confer such power. 

In a few states partial divorces are not granted. Whether they 
serve any useful purpose is a disputed question, as suits for alimony 
or support serve the same end. Law writers on divorce univer- 
sally oppose them as conducive to immorality. Lloyd terms them, 
"A hollow pretense of judicial relief. It deprives the parties of 
the rights of cohabitation, companionship, and the procreation of 
children, while it does not relieve them from the blunders of matri- 
mony. They are still legally tied as man and wife, though isolated. 
It punishes equally the innocent and the guilty." Bishop says, 
"Such a divorce is one of the most corrupting devices ever imposed 
on blindness and credulity. This monster of divorce a mensa et 
thoro is made up of pious doctrine and worldly stupidity." Rev. 

quarters to Columbia. It was brought to the capital in a wagon the last day 
of the session of the legislature, and stored away in a closet, after the legis- 
lature had accepted it, and repealed all former laws. 

The Attorney-General left that night for the North on a visit, and on his 
return to Columbia months later, proceeded to examine it before sending it 
to the printers. To his consternation, he read about the navigation of Long 
Island Sound, and paragraphs relating to the Canadian border, but never 
found the term New York therein. Hi apprised the governor of the fraud, 
who at once reconvened the legislature, who took prompt action in bringing 
about the present code, which somewhat resembles that of New York. It is 
needless to say that the three conspirators never returned to the state. These 
facts were narrated to the writer of the present article by a prominent lawyer 
in Columbia, to whom he had written in 1871, in relation to South Carolina 
law, in the preparation of his earlier work on divorce, published in Phila- 
delphia in 187a, and to his knowledge has never before appeared in print 
It will therefore be new to the readers of the Journal. 
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Dr. Wentworth writes, "This kind of divorce is characterized by 
cruelty and crime and is productive of great evil. It is a disgrace 
to the statute book of any enlightened people." Such partial 
divorces were unknown to the Common Law. This judicial sepa- 
ration gives a maintenance to the wife out of the husband's 
property. Neither party can marry again during the lifetime of 
the other. Dower and curtesy rights are not affected by it. 

Our divorce codes vary from the severity of New York laws 
to the laxity of those of Rhode Island. Divorce is termed the 
woman's remedy, as about twice the number of divorces are 
granted to wives than to husbands. 

There is a conflict of laws in this country in regard to divorce. 
Some divorces are good in one state and worthless in others. 
Utah granted divorces upon the oath of the plaintiff as to the facts, 
and as to his intention sometime to live there. In New Jersey, 
a man divorced for adultery may marry again, while in New York 
and Pennsylvania he becomes a criminal when he marries the para- 
mour during the life of the innocent party. 

Theory of Divorce. — A. J. Davis writes, "Divorce is an outburst 
of liberation, a step to something better." Dean Smith said, "The 
reason why so few marriages are happy, is because lassies spend 
their time in weaving nets, not in making cages." An Italian 
proverb reads, "In buying houses and taking a wife, shut your eyes 
and commend yourself to God." Another writer has asserted 
that, "Two opposite opinions should not lie on the same bolster." 
Shakespeare wrote, "For what is wedlock forced but a hell, an age 
of discord and perpetual strife." A law writer assigns as a reason 
for the increase of divorce the throwing open of all avocations to 
women, also, living in boarding houses, a tendency of woman to 
idleness and late hours, and to the perusal of trashy novels. 

History of Divorce. — The Jews. A Jewish husband had for- 
merly merely to affirm in writing his intention of no longer cohab- 
iting with his wife, to obtain a legal divorce. Josephus the 
historian, divorced his first wife without assigning any cause. He 
divorced his second wife because he disliked her character. Moses 
in Deuteronomy wrote, "When a wife finds no favor in her hus- 
band's eyes, because he has found some uncleanliness in her, let 
him write her a bill of divorcement, and give it to her hand, and 
send her out of his house. Then may she become another man's 
wife." A writer has said that this uncleanness meant anything 
that was repellant, as a foul breath, or a running sore. Polygamy 
occasionally existed among the Jews. The wife had no right to 
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apply for a divorce, and had no protection from the cruelty of her 
husband. 

New Testament Doctrine. — The Gospels sanction divorce for 
adultery, giving the woman an equal right with the man. President 
Woolsey said that the New Testament indicates a stricter doctrine 
on the subject of divorce than the Old, and the right of the innocent 
party to remarry is clearly allowed by our Lord. Paul, in his letter 
to the Corinthians, justified divorce on the ground of desertion, in 
the words, "If the unbelieving depart, a brother or sister is not under 
bondage." Wicklif, Luther, Calvin and Melancthon adopted his 
view, and Protestants generally sanction a divorce for desertion, 
whether the party be a heathen or not. 

Early Christian Church. — The early Christians advocated a single 
life of chastity as good for the soul. This was the result of a reac- 
tion against heathenism, and the advent of Gnostic or ascetic doc- 
trines. A long struggle occurred as to allowing the clergy to marry. 
The table of consanguinity was extended. A converted infidel must 
put away all his wives except the first. 

From Jerome's time, only a divorce a mensa was allowed by the 
Church. The Greek Church permitted separation only when the 
wife was unfaithful. The husband's adultery was no ground 
for divorce. Marriage between infidels and believers was for- 
bidden. This was also the case in the Latin Church. But for 
Catholics and baptized Protestants to marry is allowed by the former 
Church, if the parties agree to educate their children in the Catholic 
faith. The Catholic priest may be present, and record the marriage, 
without blessing it. The Fathers of the Church asserted that the 
Bible regarded the marrying again of a divorced party during the 
lifetime of the other to be adultery. 

The Protestant Reformers introduced new ideas of marriage and 
divorce. Enforced celibacy of the clergy was deemed the source of 
profligacy and concubinage. The Catholic theory that nothing but 
death will release a married party from his obligations was a failure, 
as it sought for impracticable results, and led to vice. Roman law, 
which freely allowed divorce, took the place of the Canon law with 
them. The Puritans adopted similar views, and the Church ordin- 
ances on the Continent added deserton to adultery, as a cause for 
divorce. Luther and Calvin advocated the death penalty for adul- 
tery. The Ecclesiastical Courts of England enforced the rules of 
the Canon law. No absolute divorces were granted there until after 
the Reformation. In all Protestant countries various causes for 
divorce have been recognized, where grave reasons exist. 
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Rome. — The Romans had more of the moral and religious element 
in their character than the Greeks. During the first few centuries 
of Roman history, no divorces were applied for, it is said, though 
the Twelve Law Tables allowed divorce to the husband for several 
causes. In the earlier years of Rome the husband purchased his 
wife from her parents, and held over her the power of life and death. 
She could bring no action for divorce. Subsequently the women 
became the equals of the men, and the causes of divorce became 
identical. Marriage could be dissolved, like any other mutual con- 
tract, by consent. Augustus vainly sought to restrict divorce by 
legitimating concubinage. The later emperors enacted that divorce 
could be obtained for seventeen causes. Three of them were 
divorced, Honorius, Valentinian I. and Theodosius. Justinian abol- 
ished divorce by mutual consent, but permitted a mutual agreement, 
that one party should enter a convent, or take a vow of chastity. 
The consequences of divorce became unpleasant under the empire. 
If the wife's conduct caused the divorce, she forfeited most of her 
dower. Caligula, Claudius, Nero and Domitian were divorced. 
Julian abolished concubinage. In the latter years of the republic, 
divorces were granted for trifling causes. Julius Caesar was 
divorced three times, as also was Pompey. Cicero dismissed his 
wife without cause, in order to marry an heiress, whose fortune paid 
his debts. Augustus compelled Livia's husband to repudiate his 
wife in order that he might marry her. Seneca asserted that many 
Roman ladies counted their years by the number of their husbands. 
Laxity of morals led to the fall of Rome. 

In the Augustan age every effort was made to encourage mar- 
riage. Unmarried persons between certain ages were debarred from 
legacies and inheritances, unless the testator was a near relative. 
Married men with children received special privileges. Concubinage 
was legalized, in order to raise children. Yet divorce could be 
brought about by mutual consent, or by the action of one of the 
parties. Heavy penalties were inflicted for adultery. 

Greece. — The Greek idea of marriage became degraded as the 
nation advanced in refinement. The Greek mind had a different 
conception of marriage from that of the Hebrew. The influence 
of heathen mythology produced this corruption. Even in Sparta, 
with its severe laws, the marriage tie was not respected. It was 
customary for husbands to transfer their wives to their friends. 
The hetaira usurped the wife's influence. Wives were often pur- 
chased, and if they proved unfaithful, the purchase money could be 
recovered from their fathers. Divorce in Athens was easy and 
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frequent. The husband, in the presence of witnesses, sent away his 
wife, without any formality. But where the wife sought divorce, 
she must present written reasons to the archon. The Greeks allowed 
concubinage. Plato urged that some of the judges should be women, 
who should, on failure to reconcile the parties, aid in the selection 
of new spouses. President Woolsey said that, "it needed the gospel 
of holiness to put the Greek minds in a better track in regard to 
marriage and divorce." 

Prussia. — The law of divorce is quite liberal in Prussia. Under 
Frederick the Great, marriage could be dissolved by consent of the 
parties after one year. Persistent refusal of marital intercourse is a 
ground of divorce in that country ; also, gross injury to the honor 
or personal freedom of either party. Threats or verbal abuse is not 
a ground of divorce among the lower orders, nor is a single act of 
violence. Gross crimes, false accusations, engaging in a disgraceful 
employment, continual drunkenness, and extravagance, and wilful 
neglect to support, are causes for divorce. Marriage without issue 
for a long time can be dissolved by mutual consent. Irreconcilable 
alienation of feeling is also a cause. The guilty party shall suffer 
in property. 

France. — Here divorce legislation coincides with political revolu- 
tions. The adultery of the wife is a cause for divorce; but the 
adultery of the husband is only punishable where he has kept his 
mistress in the common dwelling, or added excessive cruelty to the 
crime. The mutual written petition of the parties with proof that 
a united life is insupportable, and that there exists a cause for divorce, 
will support an action. The party guilty of adultery can never 
marry the paramour. If the divorce is by mutual consent, neither 
party can marry within three years. 

England. — When England was under the Romish Church, the 
Ecclesiastical Courts bad cognizance of divorce. Absolute divorce 
was then unknown. The Reformation produced a change in the 
divorce law, and the sacramental character of marriage was denied. 
A special Act of Parliament was required to dissolve a marriage. 
The present Court of Divorce and Matrimonial Causes was insti- 
tuted in 1887. Separations may be obtained for adultery, cruelty, 
and desertion. The particeps criminis should be named as co-re- 
spondent in the action. An appeal lies to the House of Lords. 

Scotland. — Here the remedy of divorce is open to both parties. 
Clandestine and consenual marriages are allowed in Scotland. Such 
marriages are either per verba praesenti, or by promise de futuro 
with copula. Marriages may exist by cohabitation and repute. A 
Scotch divorce is invalid against a party domiciled in England. 
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United States. — Divorce in this country is entirely the offspring 
of statutes. Legislative divorces are held to be constitutional, and 
the reasons of the legislature in grantig divorces cannot be ques- 
tioned. Where the parties have submitted to the decision of the 
courts, the legislature cannot intervene. The practice of granting 
such divorces by ex parte proceedings worked great injustice. 
Decrees nisi are required in some states, to afford the parties a 
chance for reconciliation. A vacated decree renews the matrimo- 
nial relation. 

Practice. — In some states the Prosecuting Attorney should oppose 
all undefended suits in divorce. In many states the proceedings are 
in equity. Either party may demand a jury trial; otherwise the 
testimony is taken before a master or referee, who reports to the 
court thereon. If the bill or libel be not explicit, a bill of particulars 
may be demanded. A discontinuance can only be entered by leave 
of the court. The decree may be vacated, on proof of fraud. It 
cannot be obtained by mutual consent, or by a waiver of legal rights. 
Cross bills may be filed. Collusion should be denied in the bill. If 
service of process cannot be made on the defendant in the state, 
it may be obtained by publication. Costs and counsel fees for the 
wife should be applied for before the final decree of divorce. It is 
optional for the divorced wife to retain her married name. 

Evidence. — Except in Pennsylvania, no divorce is granted on the 
uncorroborated testimony of the libellant. Confessions imply col- 
lusion, unless they are full, confidential, and reluctant. Even if there 
be no defense, the plaintiff must furnish satisfactory evidence, as the 
Commonwealth is a third party to every suit for divorce. Allowance 
should be made for the prejudices of children and servants in their 
testimony. The evidence of prostitutes and detectives is regarded 
as suspicious. In New York the plaintiff can only testify as to the 
marriage, but may disprove counter charges of adultery. The 
depositions should be read to the witnesses before they are signed 
by them. 

Jurisdiction and DonticU. — The plaintiff must reside in the county 
in which the action for divorce is brought. The question of juris- 
diction depends upon the domicil of the parties. A decree of divorce 
has no extraterritorial effect, where granted against a non-resident 
defendant over whom the court has no jurisdiction. Notice, or even 
process, served personally on such defendant in such other state, 
cannot give validity to the decree. When, however, such defendant 
appears and defends by attorney, he or she is bound by such decree. 

No subjects connected with divorce are so perplexing as those 
of jurisdiction and domicil, as the decisions of the various states 
are at variance, causing a conflict of laws. 
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A person can have but one domicil at one time. The proof of 
the domicil may consist of the declarations and acts of the party. 
The law of the place of the domicil governs, no matter where the 
marriage or the acts complained of took place; except that in a 
few states the statutory term of residence is dispensed with where 
such acts occurred within the state. 

Although prima facie the husband's domicil is that of the wife, 
this is not the case in applications for divorce, where his fault occa- 
sioned the separation. In such cases, the law recognizes the wife's 
right to separate domicil. Such domicil must have the element of 
permanence, and be acquired in good faith. She, however, may sue 
in the state of the former common domicil, if she still resides there. 

A domicil once acquired, animo manendi, is not lost by temporary 
absence. A merely nominal removal is a fraud. Jurisdiction is not 
obtained by the temporary sojourn of both parties in another state. 
It must continue for the full statuary period. A Pennsylvania local 
court has decided that a fraudulent marriage may be annulled at the 
domicil of the plaintiff, even if the defendant has never lived in the 
state. Federal courts have no jurisdiction in case of divorce, 
although they may enforce a judgment elsewhere for permanent 
alimony. 

The Wife's Rights. — Divorces in favor of the wife are only 
granted in civilized countries. Modern civilization has given the 
wife equal if not greater rights to divorce than the husband. Yet 
mere wounded feelings will not suffice. If a divorce be allowed her 
on merely psychical grounds, feminine impulsiveness would be 
tempted to exaggerate injuries to feelings. 

Statutory Causes for Divorce. — The omnibus clause, as it is 
called, which formerly disgraced Indiana and Illinois, now exists 
only in Rhode Island and Washington. It reads: "For any other 
cause, the court, in its discretion, may deem sufficient." In addition 
to the usual causes for divorce : Vagrancy is a cause in Missouri ; 
Ungovernable temper in Florida; Attempted murder of the other 
party in Tennessee and Illinois ; Gross neglect of duty in Ohio and 
Kansas; Lewd behavior and loathsome disease in Louisiana and 
Virginia; Ante-nuptial unchastity in Virginia, West Virginia and 
Maryland ; Refusal of the wife to allow sexual intercourse for one 
year in North Carolina ; Gross behavior repugnant to the marriage 
contract in Rhode Island ; Personal abuse in Pennsylvania. Union 
with a religious sect prohibiting marriage, such as the Shakers, is a 
cause for divorce in four states. Conviction of crime and sentence 
is a cause in twenty states, as is also habitual drunkeness. Mis- 
cegenation is prohibited in twenty states. 
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Canadian courts do not grant divorces. They must be applied 
for in the Senate at Ottawa. 

Adultery. — In England the alleged paramour is made co-respond- 
ent in a divorce suit. The Code Napoleon followed the Roman law 
in discriminating in favor of the husband. Lousiana adopted that 
law. The time, place and circumstances of the adultery should be 
stated in the bill, as far as possible. It is prudent to add, "And 
with parties unknown to the plaintiff." But one of the acts alleged 
in the bill need be proved to gain a divorce. 

Antenuptual unchastity cannot be proved unless with the para- 
mour mentioned in the bill. Marriage operates as an oblivion of 
the past. Acts of adultery committed after the filing of the bill 
cannot be shown, unless a supplemental petition has been filed. Con- 
fessions obtained by force or fraud are void. The temptation to 
collusion is great where both parties desire the divorce. The 
strongest confession is that of a husband acknowledging the paternity 
of bastard offspring. Declarations of the alleged paramour are 
not evidence, and are inadmissible, unless made in the presence of 
the defendant. Positive or direct evidence of adultery is not essen- 
tial, but the crime may be presumed from circumstances which lead 
to that conclusion. No party need incriminate himself or herself. 
A preponderance of evidence is all that is required. If it were 
necessary to have ocular proof of the act, few divorces could be 
obtained for this cause. Mere scandal, however, will not suffice. 
Witnesses after stating acts can give their opinion, but Lord Eldon 
held that the wife's crime was much greater than that of the husband, 
as it might entail spurious offspring. Where incest is charged, the 
evidence should be most convincing. So in the case of physician 
and patient. 

But character cannot be shown, except to rebut evidence of good 
repute. Evidence of prior or subsequent adulterous intent cannot 
be shown, unless evinced about the time of the alleged act. Sus- 
picious circumstances may be shown, as also alienation of feeling, 
absence, cruelty, expressions of dislike, and domestic dissensions. 
Courts usually do not reject relevant testimony because it is indecent, 
but the master or referee should check vulgar and obscene language 
in the witness. Under the New York rules, the officers of the court 
shall not permit copies of the testimony in adultery cases to be taken 
from the court office, unless by the counsel of the parties, or by order 
of the court. The judges may impound the testimony. 

The mere existence of erotomany or nymphomania is no defense. 
Nor that the defendant became insane after the act. The Pennsyl- 
vania Supreme Court decided that a husband might obtain a divorce 
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for adultery committed while the defendant wife was insane, as it 
might result in spurious offspring. * 

A judgment of acquittal of adultery in a criminal court will not 
bind the libellant, as the Commonwealth was the prosecutor. 

It is improper to call young children to testify against their 
parents, as it tends to destroy their purity of thought. Their testi- 
mony is early perverted, and always displays bias. Visiting hotels, 
secret intercourse, clandestine correspondence, expressions of attach- 
ment, gifts, assumption of false names, unexplained absences, con- 
sorting with prostitutes or rakes, disordered dress, being alone often 
with the alleged paramour, and venereal disease, are proofs. 

The bars to the action are condonation, collusion, connivance, and 
recrimination. Condonation is conditional forgiveness. Forgive- 
ness of one act is not forgiveness of another. Imprudence or error 
is not connivance, but volunti non fit injuria. Mere inattention or 
negligence is not connivance, which is wtpucmftav, to wink at the 
crime. Frequent forgiveness implies condonation. Recrimination 
is based upon proof that the plaintiff has committed a similar crime. 
This latter plea is not admitted in France or Scotland, on the ground 
that if both parties are guilty, a divorce should be granted them. 
Remarriage of the guilty party with the particeps criminis is pro- 
hibited in New York and Pennsylvania during the lifetime of the 
innocent one. In Louisiana and Delaware such party can never marry 
the paramour. The divorced parties themselves may remarry. 
Such prohibition may be ended by a marriage of the guilty parties 
in another state. The Code Napoleon forbids the remarriage of the 
divorced parties. 

Bigamy. — The second marriage is void, even if the former part- 
ner has been absent several years, and there is a belief in his death. 

Consanguinity. — This is a relationship by blood, while affinity is 
by marriage. Such incestuous marriage is a crime by the Levitical 
Law. It is necessary to cross the breed in order to continue the 
species. A suit to dissolve them must be brought during the lives 
of the parties. In Rhode Island a distinction is made in favor of 
the Jews. 

Cruelty. — Is a question of intent. It must as a rule be repeated, 
and must affect the health. It may consist of threats, or occasion 
mental suffering, which will intend to impair the health. It must 
tend to render cohabitation unsafe or insupportable. It must 
endanger life, limb or health. The injury must be wilful. Between 
persons of refinement, the slightest blow or harsh language may be 
cruelty, while among the rougher classes blows do not usually mar 
conjugal intercourse. Hence the social condition of the parties, their 



3$2 YALE LA W JOURNAL. 

age, habits, and mode of life are factors. False accusations of 
adultery are legal cruelty The court interferes quia timet future 
injury. Excessive sexual intercourse and intoxication are only ele- 
ments of cruelty. It is not cruelty where there was sufficient pro- 
vocation. 

In several states the husband's wilful neglect to support his wife 
is a cause for divorce, but it will not alone maintain an action for 
cruelty. The court will not interfere in ordinary domestic quarrels. 

Indignities to the wife constitute a cause for divorce in Pennsyl- 
vania. They may consist of insulting and abusive language. In 
such cases alimony is always allowed the wife. In Michigan, the 
wife may obtain a divorce where her husband habitually uses obscene 
and harsh language in her presence, or allows a third party to 
threaten her. Marks of recent violence on her person are res gestae. 
Slight additional acts of cruelty revive condoned acts. Condonation 
is less readily presumed of the wife on account of her defenceless 
condition, and the risk of being deprived of her children. Her hus- 
band's subsequent adultery revives condoned cruelty. 

Desertion. — Later decisions disapprove the idea that in order to 
justify abandonment, the cause of leaving must justify a divorce. 
The desertion must be wilful and malicious, without justifiable cause, 
and must continue, the statutorv time. Meanwhile there is a locus 
poenitentiae, and the deserter may return. If the husband makes 
home unendurable, and thereby forces his wife to leave him, he 
deserts her. Indifference, neglect to support, and even unfaithful- 
ness, is not desertion. 

Refusal of sexual intercourse, or neglect to support, does not 
justify desertion, nor does separation by mutual consent. 

Fraud or Force, invalidates a marriage. False statements as to 
the fortune or health of the party do not ; and an allegation of being 
pregnant by a party who has had sexual intercourse with the woman, 
is not legal fraud, though the infant prove to be black, and the man 
was white. 

Impotence. — In England triennial cohabitation must take place 
before an action for divorce for impotence can be commenced. The 
impotence must have existed before marriage, and be incurable. 
Suit should be promptly brought by the healthy party. Sterilty is 
no ground for divorce. The petition of the wife should allege that 
she is virgo intacta, apta viro. If the woman be too old to bear 
children, the man takes her tanquatn soror. 

Insanity after marriage is a cause for divorce in Florida, Idaho, 
and Washington. 
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Alimony is the allowance given the wife out of the husband's 
estate for the wife's support, and he may be attached for contempt 
for not paying it. It is granted the wife whether she be plaintiff or 
defendant, and is proportioned to her husband's means, or capacity 
to earn. It is either awarded her pendente lite, or granted perman- 
ently at the conclusion of the suit. It is usually payable in install- 
ments, and ceases at the man's death. It is affected by the joint 
condition of the parties, and also by the amount of the wife's estate. 
Where the husband, plaintiff, does not pay it, his suit may be stopped. 
Temporary alimony is granted before the merits of the case be 
inquired into, and is granted even if the wife does not deny the 
adultery charged. The amount may be adjusted by the parties. In 
Georgia the husband's wages may be seized to pay alimony due. 
Ne exteat writs and injunctions are seldom allowed. A deed of 
separation or an antenuptial settlement usually bars permanent ali- 
mony. Security may be required, or it may be made a lien upon the 
husband's property. Bankruptcy or insolvency does not discharge 
the husband from its payment. In most states the wife's marriage 
to another man does. If the minor children remain with their 
mother, the alimony is increased. The legislature cannot award 
alimony. A judgment for permanent alimony can be sued upon in 
another state. In some states the alimony ceases when the wife's 
adultery is proven, while in others, a small sum is awarded her. 

Children born in wedlock are presumed legitimate. The subse- 
quent marriage of the parties legitimates their children. In award- 
ing their custody, the court looks solely to their interests. The 
father is liable for their support, while their custody may be awarded 
to their mother. An infant is always given to the mother even 
though she be a criminal. "A child at the breast needs a mother's 
milk more than her virtuous example." The English courts have 
decided that a woman guilty of adultery shall not have access to her 
children. Sometimes girls are awarded to their mothers, and boys 
tc their fathers. 

Counsel Fees. — The court always compels the husband to pay the 
wife's counsel fees in the divorce action. 

Property. — Dower and curtesy rights end with an absolute 
divorce, and the liberated wife may acquire exclusive control of her 
separate estate. The trust estate of the husband is liable for alimony. 
Fraudulent transfers of the husband's property to defeat his wife's 
claim for alimony, may involve third parties in the divorce action. 

Wm. Hardcastle Browne. 
Philadelphia, February, 1902. 
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IV. 

Book I. — General Provisions. 

Capacity. — The French Code fixes the age of majority at twenty- 
one for both sexes (Art. 388). The Japanese Code fixes it at 
twenty. In Japan in feudal times the Samurai was expected to ren- 
der military service at fifteen. According to the conscription laws 
which are now in force the duty of every subject to render military 
service commences at the age of twenty. It will thus be seen that the 
f ramers of the Japanese Code simply followed the existing law. 

The French Code recognizes a middle status between minors and 
persons of full majority, which may be called emancipated minority 
(Book I, tit. X, ch. III). Such emancipation may take place by 
the marriage of minors or by the declaration of the father or in the ab- 
sence of the father, the declaration of the mother, in favour of minors 
who have reached the age of fifteen. In the German Code majority is 
fixed at twenty, but minors who have reached the age of eighteen 
may be declared to be of full capacity by decree of court. These 
exceptions are founded on necessity and in some shape are found in 
the legislation of nearly all countries. Japan has chosen to leave it to 
the discretion of minors' legal representatives, to authorize minors 
to administer their own property or to transact business without any 
interference on the part of the courts (Arts. 5, 6). The legal repre- 
sentatives may define the sphere of action permitted to the minors, 
and they may withdraw the authorization after granting it, if they 
believe that the franchise works harm to the minors. We have, in 
my opinion, selected a plan which on the one hand is simple and on 
the other meets all requirements. 
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According to Art. 224 of the French Code, an authorization of the 
court is necessary for the wife of a minor to enter into contract or 
to sue in a court of law. In this case, too, we have dispensed with 
the interference of the courts. Our Code provides, in Art. 18, that a 
minor husband may, with the consent of the legal representatives, 
give validity to the acts of his wife. 

Art. 1307 of the French Code, provides that a mere declaration 
by a minor, of his majority, does not prevent him from avoiding 
acts done under such declaration. On the other hand Art. 20 of the 
Japanese Code, is to the effect that if a person without legal capacity 
uses fraud for the purpose of causing it to be believed that he has 
such capacity, he is estopped from pleading his incapacity in avoid- 
ance of acts thus performed by him. The term "a person without 
legal capacity" is used in order to include persons other than minors. 

Domicile. — The principal place where a person lives is regarded 
as his domicile (Art. 21). This 'is the definition of the Japanese 
Code and in effect is the same as the French, viz., the domicile of 
every Frenchman, in regard to the exercise of his rights, is at the 
place where he has his principal establishment. The German Civil 
Code defines the domicile as the place where a person always lives, 

As to the question whether a person can have several domiciles 
at the same time the jurisprudence of different countries indicates 
considerable dissimilarity. The German Civil Code expressly states 
that a person may have several domiciles at the same time. It is 
clear from the definition of domicile above cited that the Japanese 
Code takes the contrary view, for no person can have more than one 
principal place of living. Still this does not prevent a person from 
acquiring a special domicile for a specific purpose. The French 
Code presumes that a person retains his domicile until he acquires a 
new one. In the Japanese Code, where a person has given up his old 
domicile and has not yet acquired a new one, the place of residence 
is to be regarded as his domicile. 

Disappearance. — In regard to persons who are absent or have 
disappeared, the French Code, in Art. 112 and in subsequent articles, 
divides absence into three periods and makes different provisions for 
each period. In the first period, or period of presumptive absence, 
the chief aim of the law is to protect the interests of the absentee. 
In the second period, or the period of declared absence, the same 
object is had in view, but the interests of the interested parties are 
also taken into consideration and would be successors are placed in 
possession of property left by the absentee. In the third period such 
possession becomes ownership. However, there is no legal presump- 
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tion of death even in the third period. It will be observed that in 
the French Code, as soon as a person leaves his domicile or residence 
and his whereabouts becomes unknown, he comes under the operation 
of the law relating to absentees. In this we have not followed the 
French law. The Japanese Code provides for the protection of prop- 
erty of persons who have disappeared, but after the lapse of a certain 
period, on the application of an interested party, the Court makes 
what is called an adjudication of disappearance, which is equivalent 
to a declaration of the death of the missing person, and has all the 
legal consequences of actual death, not only in regard to his prop- 
erty, but also his personal relations. 

Artificial or Juridical Persons. — There is no mention of juridical 
persons or corporations in the French Civil Code, although there are 
provisions in the Commercial Code for the incorporation of commer- 
cial bodies. Nevertheless modern society has recognized the necessity 
of corporate organizations for purposes other than those that are 
purely commercial. The Japanese Civil Code devotes Arts. 33, 34 
to this subject. Two kinds of juridical persons are recognized, viz., 
association (Shadan), and trusts (Zaidan). The objects for which 
these corporations may be formed are defined in Arts. 34 and 35. If 
formed for religious worship or teaching, for charity, for education, 
for art or for any purposes beneficial to the public, and the object of 
which is not to make a profit out of the conduct of their business, they 
come into existence in virtue of permission of the competent author- 
ities. But if formed for the purposes of profit, they are obliged to 
comply with the conditions prescribed for the creation of commercial 
companies. 

Things. — The Roman jurisconsults divided things into corporeal 
and incorporeal. By corporeal things they meant: 1st, Things strictly 
so called, that is external tangible objects, not persons. 2nd, Per- 
sons considered as subjects of rights and duties. 3rd, Acts and for- 
bearances considered as objects of rights and duties. Incorporeal 
things consisted of rights and duties themselves, e. g. jus hereditatis, 
jus servitutis, obligationes quoquo tnodo contractae. This classifica- 
tion is followed in the French Code and to a certain extent finds rec- 
ognition in the English common law. But no practical advantages 
flow from this division. On the contrary, by thus bracketing 
together the subjects of rights and rights themselves, by thus bring- 
ing under the same head things which belong wholly to different 
species, a confusion of ideas becomes unavoidable and the logical 
distinction of rights in rem and rights in personam is obscured. The 
Japanese Civil Code adopts the simple and original meaning of the 
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term "things" and applies it exclusively to material objects (Art. 

85). 

Expression of Intention. — In the French Code, the principles 
relating to expression of intention are treated under the heading of 
agreements (consentement). But correctly speaking the question 
of the expression of intention is not limited to agreements. It has 
an equally important relation to unilateral and other legal acts, and 
therefore in the Japanese Code it is placed in Book I, where legal 
principles common to all legal acts are enunciated. The French Code 
provides that contracts founded on error are voidable, but does not 
make them void ab initio, and it also enumerates cases in which such 
contracts can be avoided. The provision of the point in the German 
Code is to the effect that in cases where, if there had been no error, 
there would have been no expression of intention, such expression is 
void ab initio. The enumeration of cases in the French Code may 
not be sufficient to meet all contingencies likely to arise under vary- 
ing circumstances, while to decide by the consideration of subjective 
reasons, as in the German Code, would unnecessarily increase litiga- 
tion. The Japanese Civil Code provides that if in an expression of 
intention, a mistake in the essential elements of legal acts is made 
the expression is void, thus dispensing with the enumeration and the 
subjective consideration of the state of mind of the parties. 

Regarding an expression of intention made to a person in another 
place, the question when it begins to produce a legal effect is an 
important but difficult (Hie. On this point the opinions of jurists 
differ and there is a lack of uniformity in legislative precedents. 
No special provision on the subject exists in the French Code. The 
Japanese Code adopts as a general principle the rule that an expres- 
sion of intention made to a person at a distance takes effect from the 
time that notice reaches him (Art. 97), but exception is made in the 
case of contracts between persons living in different places. In 
such cases contracts are concluded when notice of acceptance is de- 
spatched. On theoretical grounds the general principle is to be rec- 
ommended, but in practice, and especially in business matters, it 
would be more convenient and more conducive to the interests of the 
parties to have their rights and duties determined with as little delay 
as possible. Besides, the speed and certainty of modern means of 
communication leave little danger as to the miscarriage of notices 
of acceptance. 

Agents. — The French Code treats agency and mandates under 
the same head in Book III, Tit. 13. But agency is created not by 
contract alone. In many cases it is the result of the operation of 
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law. The Japanese Code is right in placing general provisions relat- 
ing to agency in Book I, and giving a special place to mandates as 
a species of contract, in Book III. As to the effect of the cessation 
of an agent's powers with respect to third persons, Art. 112 of the 
Japanese Code provides that the extinction of the right of representa- 
tion cannot be set up against a third person acting in good faith ; but 
this does not apply if the third person is ignorant of the fact by 
reason of his own negligence. This is materially the same as the 
provisions of the French Code. The German Code goes further and 
declares that a third person must be notified of the fact of such 
extinction in order that it may be set up against him (Art. 170, 
171, 172). It may be questioned whether the German Code does not 
go too far in its endeavor to protect the rights of third persons. 

Acts that are void and voidable. — According to Art 1304 of the 
French Code the decree of a court is essential to nullify or to rescind 
a contract. Regarding acts which are void it is provided in the 
Japanese Code that acts void in themselves do not acquire validity 
by ratification, but if a party to an act ratifies it knowing its invalidity, 
such ratification is regarded as the performance of a fresh act As 
to the manner of rescinding a voidable act, the Japanese Code, like 
the German Code, has adopted a simpler course by providing, in 
Art. 123, that in cases where the other party to a voidable act is speci- 
fied, rescission is effected by an expression of intention made to him. 

Conditions. — The time when the enjoyment of a right is to begin 
or to end may be made to depend on events. The French Code pro- 
vides that such an event must in fact be a future and an uncertain one. 
According to the Japanese Code an event may be made a condition, 
the happening of which is uncertain to the parties. But it is not 
necessary that it should be a future event because from one point of 
view nothing in this world is precarious. Everything may be said 
to have its predestined end. But, subjectively considered, to human 
eyes many things are uncertain, and consequently there is no reason 
why such events should not be made conditions for beginning or 
ending the enjoyment of rights. Art. 131 provides that "when the 
condition has already happened at the time of the legal act, the latter 
is unconditionally valid if the condition is precedent, and is void if 
the condition is subsequent," thus showing that the condition need not 
necessarily be a future event. 

As to the effect of the fulfilment of the condition, Art. 11 79, of 
the French Code, enacts "la condition accomplie a un effet ritroactif 
au jour auquel V engagement a ete contracts, si le criancier est mort 
avant I'accomplissement de la condition, ses droits passent d son 
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hiritier" According to the German Code the condition does not 
relate back to the date of the contract (Art. 158). The opinions of 
jurists on this point differ. The Japanese Code provides as a general 
principle that an act subject to a condition precedent takes effect 
from the time of the happening of the condition and does not relate 
back to the date of the contract. But where there is an express 
agreement to the contrary, legal effect is given to such an agreement 
(Art. 127). It is a fundamental principle of jurisprudence that laws 
have no retroactive effect ; and so with reference to legal acts it is 
ordinarily wise to confine their effect to the future; for by giving 
them a retroactive effect not only complicated questions may arise 
between the parties, but the rights of third persons may be dis- 
turbed. 

Prescription. — The French Code treats of prescription in Book 
III as a mode of acquiring ownership and the German Code places 
extinctive prescription in Book I (General Rules), and acquisitive 
prescription in Book III (Rights in Rem). Prescription does not 
relate to ownership alone, neither does acquisitive prescription have 
exclusive reference to rights in rem. Consequently neither 
the French nor the German arrangement seems to be satis- 
factory. As to the nature of prescription there are two ways of 
viewing it It may be considered as the presumption of law in regard 
to the acquisition of rights or extinction of duties, in fact, as a princi- 
ple of the law of evidence ; or it may be considered as a title for the 
acquisition of rights and a cause for the extinction of duties. The 
Japanese Code has adopted the latter theory and enacts that the pos- 
session of a thing with an intention of owning it for a certain period 
creates a title of ownership, and the non-user of a right for a certain 
period extinguishes the right. 

The raison d'itre of prescription is that property should be 
entrusted to the persons who take good care of it and who are likely 
to make improvements upon it, to the indirect benefit of the nation, 
and should not be left to persons who do not make profitable use of 
it. It seems reasonable therefore that prescription should be made 
a title for acquiring ownership and a cause for losing it, rather than 
that it should be treated as a mere matter of evidence. As to mov- 
ables, by Art. 2279, of the French Code, the principle "possession 
vaut titre" is recognized. The same principle is recognized in the 
Japanese Code, but not on the ground of prescription. The provi- 
sion on the subject is found in Art. 192, wherein the right to exercise 
the right of ownership is treated as a consequence of peaceable pos- 
session in good faith. Time being an essential element in the theory 
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of prescription, it does not seem logical to say that a title over a mov- 
able is acquired at the same time with the act of possession, on the 
theory of prescription. In respect to rights in personam the French 
Code does not recognize acquisitive prescription, but there is no 
reason why it should be confined to rights in rem and the Japanese 
Code has wisely made it applicable to rights in personam as well as 
to rights in rem. 

V. 

Book II. Rights in Rem. 

Different kinds of Rights in Rem. — Rights in rem recognized by 
the Japanese Civil Code are nine in number. They are: Possession; 
Ownership; Superficies; Emphyteusis; Easements or Servitudes; 
Liens; Preferential Rights; Pledges, and Mortgages. In the 
French Civil Code, Possessions and Liens are not considered as 
rights in rem, nor does it recognize Superficies or Emphyteusis. 
On the other hand Usufruct, Use and Habitation occupy important 
places. Usufruct is defined to be a right to enjoy the property 
belonging to another, in the same manner as the owner, without con- 
suming the substance itself. It may be created by law or the will 
of the parties, and may have relation to any kind of property, either 
movable or immovable. Use is a species of usufruct, the right to 
enjoy it being restricted to oneself and one's own family. Habita- 
tion or the right of residence is a species of use exercised in respect 
of a house (Arts. 578, 625, 631, 633). Hence use and habitation are 
rights which can not be sublet or assigned. These rights are created 
in France for the benefits of women. A daughter is about to marry : 
her father desires to give her dowry. Should he give her money 
she may readily spend it; should he give her absolute ownership 
of land or building she may be induced to sell it. A husband desires 
to provide for his wife after his death ; the same reason obtains here, 
supplemented by the consideration that he may not care to pass his 
property entirely to his wife's kin. By creating usufruct in favor 
of a daughter or a widow, provision is made for her and at the same 
time the rights of the heirs are not impaired. It is necessary to 
make this species of right a right in rem. Otherwise if the property 
affected should pass to third persons, the right in question would 
not be available against such third persons, and the wife might 
consequently be deprived of her portion or the widow might be left 
penniless. By making it a right in rem, that is, making it good 
against all the world, the main object is secured, regardless of all 
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changes in actual ownership. On economical grounds, however, 
the advantage of such a right is to be questioned; for the person 
who is in the enjoyment of such a right, considering that the property 
over which the right is established must sooner or later revert to the 
owner, would naturally be slow to make any permanent improve- 
ments. On the contrary he might not hesitate to extract a maximum 
of profit with a minimum of thought for the permanent interest of 
the property. Again, an owner who is not in the present enjoyment 
of his property will not incur expenses the benefit of which may or 
may not accrue to himself. Thus nature which ought to be made 
to contribute its full measure to the wants of man, is only half util- 
ized and the result is not only individually uneconomical to the 
parties concerned, but injurious to society of which they are con- 
ponents. It is undesirable, therefore, that such a right should be 
created if the desired object may be attained by other method, and 
there are such methods by which provisions can be made for persons 
in the situations above referred to. Annuities may be granted or 
rights in personam secured by mortgage may be given. It is not 
absolutely necessary to resort to so questionable a system as Usu- 
fruct, Use or Habitation. Many countries have done without it. 
The people governed by Anglo-American jurisprudence are not 
aware of it. They have attained the desired result by laws relating 
to trust, — a creature of equity peculiar to that jurisprudence. 
Hence Usufruct, Use and Habitation of the French Code, which 
were also found in the Japanese Code of 1890 form no part of the 
Code we are now considering. 

General Provisions relating to Rights in Rem. — For the creation 
of rights in rem the Roman law made it a condition that certain 
prescribed forms should be complied with, so in the English law 
deeds were necessary in order to establish certain rights. The 
German Code (Arts. 873, 929) also requires compliance with pre- 
scribed forms for the creation of rights in rem. The French Code 
(Art. 1583), treating of sale, provides that the sale is complete 
between the parties as soon as there is an agreement as to the thing 
and the price. The history of jurisprudence shows a marked dis- 
tinction between ancient and modern practice in the fact that 
formerly there was a strict adherence to forms while the present 
tendency is in the direction of simplification. A glance at the old 
English common law practice and the present code practice will 
show the truth of this statement. The Japanese Civil Code (Art. 
176) boldly enunciates the principle that the creation and transfer 
of rights in rem derive their validity solely from the expression of 
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intention of the parties. Articles 177 and 178 make registration, in 
case of immovables and delivery in case of movables, essential in 
order to make the right available against third persons. It is to be 
observed that this requirement, — registration or delivery — is abso- 
lutely essential, or in other words, that in order to set up a right 
in rem against third persons, registration or delivery, as the case 
may be, must have been actually effected. It is no answer to say 
that the third person had knowledge of the transaction. 

Right of Possession. — The French Code treats of possession 
under the heading of Prescription. The Japanese Code gives it a 
special place as a species of rights in rem. Possession, apart from 
being a footing for the establishment of other important rights, is in 
itself a right worthy of the protection of law. According to Roman 
law and the codes based upon that system, possession is defined 
to be the holding of a thing with an intention to acquire the owner- 
ship thereof. This definition is clearly too narrow, since the deten- 
tion of a thing by a pledge or the holding of a thing under a contract 
of letting and hiring for instance, would equally be possession, 
although lacking the intention on the part of the possessor to acquire 
ownership. Yet such possession ought to be an object of the law's 
solicitude. The Japanese Code uses these words: "The right of 
possession is acquired by holding a thing with intention of doing so 
on one's own behalf." Thus possessory right is extended to all 
cases where a person holds a thing for his own benefit, irrespective 
of the question whether he has an intention to hold it as an owner 
or not. 

The French definition of possession (Art. 2228) may be rendered 
thus: "Possession is the detention or enjoyment, of a thing or a 
right, which we hold or exercise ourselves or by another who holds 
or exercises it in our name." To call the exercise of a right, a 
possession betrays laxity of expression inconsistent with good legis- 
lation. We have confined the term "possession" to a right over a 
thing and, as I have said before, the word thing is limited to its 
ordinary signification; it therefore became necessary to introduce 
into the Japanese Code a separate section entitled Quasi-Possession, 
where in it is enacted that the provisions of the chapter relating to 
Right of Possssion shall extend to cases where a person exercises 
rights over property with the intention of doing so on his own 
behalf. By this means all the provisions relating to the possession 
of a thing are extended to the exercise of rights over property. In 
the earlier Roman law the principle of quasi-possession was applied 
only to the exercise of the right of servitude. Later it was extended 



THE CIVIL CODE OF JAPAN. 363 

not only to the exercise of all property right, but also to rights 
arising out of family relations and even of religion. Similarly in 
the French Code the application of this principle is not limited to 
property rights, but rights arising out of personal status may be 
made the subject of this right (French Code, Arts. 195, 196, 322). 
The extended application of this species of right to rights other 
than property rights, has been condemned by modern jurists. For 
instance, the doctrine of quasi-possession as applied to the right of a 
husband would be derogatory to modern notions of good morals and 
public order. Accordingly in the Japanese Code, as has already been 
remarked, the principle is made applicable only to the property 
rights. 

Rights over Animals not Domestic. — With reference to the right 
of animals not domestic, the French Code contains a peculiar pro- 
vision. In the 2d section of the chapter treating of Accession in 
respect of immovables, there appears a clause to the following effect : 
"Pigeons, rabbits and fish, which betake themselves to cots, warrens 
and ponds owned by another person, belong to such other person 
provided no fraud or artifice had been employed to entice them." 
Without stopping to enquire why pigeons and rabbits have been 
selected in preference to other birds and quadrupeds, it is difficult 
to conceive how the principle of accession can logically be made to 
apply such cases. The theory of accession is that where two or 
more things are united in such a manner that they can not be 
separated, or that separation would cause deterioration, depreciation 
or unreasonable expense, the ownership of the whole should devolve 
on the person who owned one of the things before the union was 
effected. Pigeons, rabbits and fish may be easily separated without 
any damage either to themselves or to their cots, warrens or ponds, 
and consequently there does not seem to be any good reason why the 
law should step in and deprive the former owners of their proprie- 
tory rights. The Japanese Code prescribes the effect of possession 
of non-domestic animals in the following terms: "A person who 
possesses an animal other than a domestic animal, which was 
formerly kept by another acquires the rights he exercises over it, if 
in the beginning of his possession he acted in good faith, and if within 
one month from the date of its escape he receives no demand from 
its former keeper." It will thus be seen that in this instance, accord- 
ing to Japanese law, the acquisition of rights is based on the fact of 
possession. 

Possessory and Petitory Actions. — A possessory action is an action 
based on the mere fact of possesion, while a petitory action is a suit 
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founded on the legal right of possession independently of the fact 
of possession. Upon the question whether the two actions should 
be concurrently allowed, the legislative precedents differ and the 
French and Japanese enactments on the point are diametically 
opposed to each other. Article 202 of the Japanese Code provides 
that possessory and petitory actions do not preclude each other 
and that a possessory action cannot be decided upon grounds 
giving rise to a petitory action. The French law bearing on the 
subject is found in Articles 25, 26 and 27 of the Code of Civil Pro- 
cedure. It is there provided that possessory and petitory actions can 
not be brought together, that the plaintiff in a petitory action can not 
be plaintiff in a possessory action, and that the defendant in a 
possessory action can not bring a petitory suit until after the termina- 
tion of the possessory action. According to the Japanese Code, 
possessory and petitory actions are considered quite independent of 
each other. An action for the recovery of possession may be based 
on the mere ground of possession or on grounds other than the fact 
of possession. Thus the action may be the same while the grounds 
are different. Even a thief may, under circumstances, claim the 
right of possession. Consequently the right of possession may be 
considered, and ought to be protected, independently of the right of 
ownership, or of any lesser right of a thing. 

Ownership. — According to Article 544 of the French Code, owner- 
ship is defined to be the right to enjoy and dispose of property, in 
the most absolute manner, provided the laws and regulations are 
not violated thereby. The sufficiency of this definition of ownership 
is questionable, for ownership may exist without the right of enjoy- 
ment The Japanese Code, without attempting to define ownership, 
simply states what an owner can do. The chapter on this subject is 
divided into three sections, viz. : Limits of ownership ; Acquisition 
of ownership, and Joint ownership. The first section opens with the 
proposition that an owner has, within the limits prescribed by law, 
the right freely to use, profit by, and deal with the thing he owns. 
It next declares that the right of ownership of land subject to the 
restrictions imposed by law, extends to what is above and below the 
rule: "si utere tuo ut alienutn non loedas" This section also deals 
with the question of the right to use the land of a neighboring owner, 
e. g., Article 210 declares that when a piece of land is surrounded by 
another piece of land so as to prevent access to the public highway, 
the owner of the former land is entitled to an outlet over the sur- 
rounding land, and Article 214 enacts that the owner of land must 
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not interfere with the natural flow of water from adjoining land. 
These rights are styled in the French law, servitudes created by law, 
and they are dealt with under the heading of servitudes. The 
French Code contains no separate section relating to limits of 
ownership, consequently it was necessary to describe these rights as 
servitudes created by law and to class them with those created by 
the consent of the parties. 

The Japanese and French Codes similarly provide that when 
several movable things belonging to different persons are so united 
that they can not be separated without injury, the whole or composite 
thing belongs to the owner of the principal movable. The French 
Code, however, lays down minute criteria for determining which is 
the principal and which the accessory thing. The thing for whose 
use, ornament or complement, another thing has been united to it is, 
according to the French law, to be regarded as the principal thing. 
If these criteria are wanting, then the more valuable is to be regarded 
as the principal ; if the values are equal, then the larger in size is to 
be considered. The framers of the Japanese Code, deeming the 
question of principal and accessory to be one of fact, thought it would 
be unwise to enter too much into details. Accordingly Japanese 
law leaves the solution of the question entirely to the discretion of 
judges who, it is presumed, are best able to do substantial justice 
in each case, and when it is impossible to determine which is the 
principal and which the accessory, the composite thing is held in 
joint ownership. 

Superficies and Emphyteusis. — A superficiary is one who has 
the right to use the land of another person for the purpose of owning 
thereon buildings, or bamboos and trees. This is the definition of 
the Japanese Civil Code. It is a right to use the land of another, 
and its object is limited to the ownership of buildings, or bamboos 
and trees. Bamboos and trees (chikuboku in Japanese) is a peculiar 
expression used to denote grasses, bushes, bamboos and trees, that 
is, all kinds of plants found in Japanese gardening. This species 
of right is created for residential purposes. For agricultural pur- 
poses, a similar right under the name of emphyteusis is established. 
There is no special provision in the French Code concerning super- 
ficies, and French jurists differ widely as to the nature of the right. 
Some maintain that it is ownership while others try to explain it as 
possession, that is, ownership of buildings, etc., or the possession of 
land. Both are wrong, for the ownership of land usually carries 
with it the ownership of whatever is attached to the land, and to 
recognize two sets of ownership on the same piece of land would 
not only be illogical, but might create unnecessary complications. 
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To treat it as mere possession would not satisfactorily protect the 
right of the superficiary. The Japanese Code, therefore, has given a 
special place to this right, which with emphyteusis, is the broadest 
right that exists as regards land next to ownership. 

The definition of emphyteusis is found in Article 270 of the 
Japanese Code. It runs thus: "An emphyteuticary is one who pos- 
sesses the right on payment of rent as a fanner to cultivate the land 
of another person, or to rear upon it horses and cattle." Emphyteu- 
sis differs from superficies in the fact that it confers the right to 
cultivate the land or to rear upon it horses and cattle and entails 
the payment of rent. It also differs from superficies in regard to 
the length of time for which it may be created. There is a special 
provision in Article 278 on this point to the effect that the duration 
of the right of emphyteusis shall be from twenty to fifty years. If 
a right of emphyteusis is created for a longer period than fifty years 
it must be reduced to that limit There is no such provision with 
reference to superfices. The compensation for emphyteusis cannot 
be paid once for all at the time of the creation of the right, for the 
word rent means annual rent. This is simply the recognition of a 
Japanese custom which prevailed for hundreds of years previous to 
the codification. As to duration, however, the Code has departed 
from the custom, for formerly a sort of perpetual lease could be 
created which was interminable without the consent of the lessee, 
nor could the rent thereof be altered without his assent. In the 
French Code no such right in rem is recognized. The correspond- 
ing provisions may be found in the Third Book, under the heading 
Du contrat de buage, or the contract of letting, where the letting of 
land and houses is treated in connection with the letting of personal 
property and the hiring of work and labor. In spite of the fact that 
the framers of the Japanese Code tried to avoid the creation of rights 
in rem wherever it was possible, this species of right is given an 
important place as a right in rem. The reason is obvious: Japan 
lias been from time immemorial an agricultural country. The land 
has been the chief source of revenue. Hence there were minute cus- 
toms regarding the dispositions which might be made of land, among 
which a right very nearly corresponding to emphyteusis occupied an 
important place. The Code simply adopted the custom with neces- 
sary modifications. 

Easements or Servitudes. — The French Code defines servitude 
from the standpoint of duty and says that a servitude is a charge 
imposed upon land for the use and benefit of land belonging to a 
different owner. The Japanese Code defines it from the standpoint 
of right. Article 280 reads thus: "A person in whom a right of 
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easement is vested has the right to make use of the land of another 
person for the benefit of his own land in accordance with the object 
specified in the act creating the right." The land for the benefit of 
which other land is used, is usually called dominant tenement and the 
latter is styled servient tenement. Hence the mistaken notion arises 
that there is a relation of right and duty between two pieces of land, 
that a right is vested in the dominant tenement and the correspond- 
ing duty is imposed on the servient tenement. It is well enough to 
speak thus figuratively for the purpose of explanation, but we must 
not be led to draw the false conclusion that a right can be vested in 
a thing and a duty may be imposed upon a thing. The above defini- 
tion presupposes that an easement is created by the act of the parties. 
The Japanese law differs from the French on this point, as has been 
indicated before, for a large number of rights which are treated as 
limits of ownership, in the former, are classed in the latter with 
servitudes, both as created by the act of the parties and by the opera- 
tion of law. But this should not be interpreted to mean that such 
a right can not be acquired by prescription, for the rules relating 
to acquisitive and extinctive prescription, being placed among the 
General Provisions are applicable to all classes of rights, unless a 
special and express exception is stated. Not only is no such excep- 
tion made in this case, but special provisions are inserted in Article 
289 and the subsequent articles for the application of the general 
rules of prescription. 

The German Civil Code recognizes another kind of servitude 
which may be styled personal servitude, that is, a right vested in a 
person irrespective of his own land, to make use of the land of 
another. This is not found in the Japanese Code, the reason being 
that the creation of a right in rem over a thing owned by another 
person ought to be avoided when it is possible, and because there 
was no urgent reason for the establishment of such a right irrespec- 
tive of the ownership of land. 

Liens. — Four kinds of rights in rem remain to be noticed. They 
are Liens, Preferential Rights, Pledges and Mortgages. All these 
differ from the rights treated of before, in the fact that they may be 
called secondary rights for securing rights in personam. 

The Japanese Code devotes a chapter to liens. It defines a lien 
in the following terms: "If a person who has the possession of a 
thing which belongs to another has a claim against the owner arising 
out of the thing in question, he may detain the thing until his claim 
is satisfied. But this rule does not apply to cases where the time 
for satisfaction has not yet arrived." "The provisions of the pre- 
ceding clause shall not be applied to cases where possession had its 



j68 YALE LA W JOURNAL. 

origin in an unlawful act." The Code then proceeds to determine 
what a person may, and may not do, in respect of the thing over 
which he has the right of lien, and ends by providing for its extinc- 
tion. In the French Code this subject is not included under an 
independent heading, but provisions relating to it are scattered here 
and there as occasion or necessity arises; e. g., Article 867, where 
right of lien is given to the one of several co-heirs, who has incurred 
expenses in respect of the property inherited; Articles 1612, 1613, 
1673, where rules are specified for rights of lien arising out of sales. 
If the main object of codification is to simplify and systematize the 
various rules of law, I need not dwell on the advantage of the Japan- 
ese Code as regards this matter. 

Preferential Rights. — No provisions for preferential rights are 
found in the German Civil Code. But they are made the subject- 
matter of the law of bankruptcy, the reason given being that the 
question of preferential rights arises only when the debtor is insol- 
vent and that therefore, they ought not be provided for in the 
substantive law. If this reasoning is correct, then the rules relating 
to pledges and mortgages ought also to be excluded from the Civil 
Code, for so long as a debtor can satisfy the claims of all his cred- 
itors, no questions will be raised regarding the securities for his 
debts. 

According to the Japanese Code, preferential rights are either 
general or special. A general preferential right covers all the 
property of the debtor, while a special preferential right holds good 
only with reference to a particular piece of property. A person in 
whose favor an obligation exists, based upon any of the following 
grounds has a preferential right in all the property of the debtor: 

1. Expenses for the common benefit, that is, the expenses incurred 
for the common benefit of the creditors in regard to the preservation, 
liquidation or distribution of the debtor's property; 2. Funeral 
expenses; 3. Wages of employees; 4. Supplies of the necessaries 
of life. 

Special preferential rights are rights that can be exercised in 
relation to special pieces of property, whether movables or immov- 
ables. A person in whose favor an obligation exists, based on one 
of the following grounds, has a preferential right as regards particu- 
lar movables' belonging to the debtor: 1. Hiring of an immovable; 

2. Lodging in an inn; 3. Transportation of travelers or goods; 
4. Official misconduct by public officers; 5. Preservation of mova- 
bles; 6. Sale of movables; 7. Supply of seeds, young plants and 
manure; 8. Agricultural or industrial services. 
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Special preferential rights in immovables are given when an 
obligation exists based on one of the following grounds: 1. Pres- 
ervation of an immovable; 2. Work done upon an immovable; 
3. Sale of an immovable. 

The French Code provides for the protection of whatever 
expenses may be incurred in the last illness and also for the protec- 
tion of those who supplied the purchase money of immovables, by 
giving a preferential right over movables in the former and over 
immovables in the latter case. I do not see the necessity of increas- 
ing the list of preferential rights by the inclusion of these cases. 
Preferential rights are special rights conferred on particular creditors 
to satisfy their claims in full, without any consideration whether 
the remainder would or would not be sufficient to meet the demands 
of general creditors. Such right ought to be conferred sparingly. 

A preferential right is to be exercised over the thing in respect 
of which the right exists. It so happens sometimes that the thing 
is destroyed, but something else remains in its stead. A house may 
be burned down and a right may arise therefrom to receive the 
insurance money. Without special provision the preferential right 
will not be extended to such a case. Such provision is made in 
Article 304 of the Japanese Code, wherein it is stated that a preferen- 
tial right may be exercised against money or other things which the 
debtor is to receive by reason of the sale, letting or loss of the 
subject of the right or damage to it, but the holder of the preferential 
right must make a judicial seizure* of such money or thing before it 
is paid or delivered. These provisions are necessary to give full 
effect to preferential rights, but they are absent from the French 
and the German laws. 

In case of conflict between a general preferential right and a 
special preferential right over the same thing, the French law gives 
precedence to the former (Article 2105). On this point the Japan- 
ese Code makes the contrary provision. Article 329 may be rendered 
thus: "If a general preferential right conflicts with a special pre- 
ferential right the latter takes precedence ; but the preferential right 
on account of expenses for the common benefit takes precedence as 
against all creditors who are benefited thereby." The right of a 
creditor who has a special preferential right is limited to a particular 
thing, while the right of a creditor with a general preferential right 
extends to all the property of the debtor ; therefore, if, like the French 
law, precedence should be given to the latter, it is possible that the 
former might be entirely deprived of protection. This would nullify 
the reason for which such special protection is given. The Japanese 
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Code is in accordance with the raison d'etre of special preferential 
rights. 

Pledge. — Pledge, or Shichiken of the Japanese Code, corresponds 
to nantissement of the French Code. It is a class of security in 
which the possession of the thing given for security is transferred 
to the pledgee. It may be created in respect of movables, immov- 
ables, and rights over property. In the last case the delivery of 
deed or other evidence of proprietary rights takes place. 

Mortgage. — Mortgage, or Tei-to-ken of the Japanese Code, corre- 
sponds to Hypothiques of the French Code. The French Code 
defines it to be a real right over immovables appropriated to the pay- 
ment of an obligation (Article 2114). The provision of the Japan- 
ese Code may be rendered as follows : "A mortgagee has in respect 
of the immovable given to him as security by the debtor or a third 
person, without possession being transferred, the right to recdve 
payment of his claim in advance of other creditors." It will be seen 
that neither the French nor the Japanese law gives the mortgagee 
the right to foreclose, but only gives him power to sell the property 
and receive payment of the obligation out of the proceeds. 

In the French law ''hypothiques 79 are of three classes: hypothi- 
ques legates; hypothiques judiciaires; and hypothiques convention- 
elles. The rights of a married woman over the immovables of 
her husband as security for the management of her property, 
and the similar rights of a ward over the immovables of the guardian 
come under the denomination of legal hypothecation. In these cases 
the security is created by the operation of law. Judicial hypotheca- 
tion is created by process before a court of law, e. g., by an attach- 
ment of property. Conventional hypothecations are created by act 
of the parties. The Japanese Code only recognizes the last species. 
For the protection of married women and wards, the Japanese Code 
gives power to the married woman and family council respectively, 
to demand from the husband or the guardian as the case may be, 
sufficient security which need not necessarily be in the form of 
immovables. It is also doubtful whether a preference over other 
creditors should be given to a creditor whose right was not originally 
secured, simply because he was quick in levying an attachment upon 
the property of the debtor. At least, that was the view of the 
framers of the Japanese Code and hence judicial hypothecation is 
not recognized by our law. 

[Remainder to appear in June issue.] 
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The growth of the conviction that a course of legal study, under 
the conditions of the modern university, may of itself be deemed a 
form of liberal education, is strikingly manifested by a recent change 
in the policy of the German empire. Heretofore no university stu- 
dent could be matriculated there as a candidate for the degree of 
Juris Utriusque Doctor who was not a graduate of gymnasium, or 
some other institution of like or higher character. It is now officially 
announced that law students in Germany need no longer hold a 
certificate from a classical gymnasium, but may be graduates of the 

Realgynmasia or higher Realschulen. 

• # • • 

Under the heading, "Contemporary Foreign Review" the Law 
Magazine and Review, of England, publishes the following by James 
Williams, D.C.L., LL.D., concerning the Yale Law Journal : 

"This monthly magazine is well worth the attention of readers of the 
Law Magazine and Review, as being the production of young graduates and 
even undergraduates of Yale, with occasional help in the shape of articles by 
more seasoned members of the profession. It is in every way a credit to 
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the Yale Law School. One can only regret the absence of snch a periodical 
in the English Universities. No doubt the differences in the method of the 
study of law account to some extent for such absence. The main differences 
are two (i) We have in England very rarely, if at all, anyone who is engaged 
in active professional or judicial work filling the place of an academic teacher. 
This is by no means unusual in America. At Yale, for instance, the Hon. 
Simeon E. Baldwin, a judge of the Court of Errors of Connecticut, is Pro- 
fessor of Constitutional and Private International Law, and Mr. Thacher, 
one of the leaders of the New York bar, is Lecturer on Corporate Trusts* 
The effect of this is no doubt to bring the students more into touch with 
actual practice and so enable them to conduct a magazine which contains 
inter alia a digest of recent cases. (2) In the English Universities, as a rule, 
a certain list of subjects for examination is published. As long as the student 
is prepared for the examination, it is generally competent for the tutor to deal 
with subjects in any order and accommodate himself to the class of mind of 
the pupil. It is an elastic system. The American system is inelastic The 
learning is fixed in strata. The books read in the first year are marked off 
from those read in the second year. It may be that this system leads to more 
definite knowledge than ours. 

"It may be of some interest to note that at Yale the degrees of B.CL. 
and D.C.L. are given with more logical precision than at Oxford. They are 
reserved for proficiency in Civil Law, or analogous subjects, such as Admiralty 
or foreign law, and so are comparatively rare. The degrees given after the 
ordinary law course are those of LL.B., M.L. and LL.D. Surely this is more 
logical than the Oxford system, in which there is much more English than 
Roman law in the B.CL. examination, and in which a thesis on a Roman- 
law subject for the D.C.L. degree has been of late years almost unknown." 

• • • • 

In Professor Sprague's article on "Alleged Blunders in Shake- 
speare's Legal Terminology," in our April issue, the word property 
was misprinted "prosperity," (fourth line from top of p. 316) , 



COMMENT. 



INJUNCTIONS TO RESTRAIN LIBELOUS PUBLICATIONS. 

The subject of equitable jurisdiction over libelous publications 
has received very little attention from writers on equity jurisprud- 
ence. In fact, most authorities devote but a scant paragraph to this 
branch of equity, and are unanimous in declaring that no such 
jurisdiction exists. This lack of consideration is, no doubt, due to 
the fact that under the early decisions it was well established that 
equity had no power to restrain publications of a libelous nature and 
that the only remedy to the injured party was an action at law. 
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That at the present time, however, no such hard and fast rule 
can be laid down on this subject is clearly shown by the recent 
decision of the Supreme Court of New York in the case of Marlin 
Firearms Co. v Shields, 74 N. Y. Supp., 84. 

In this case the complainant, a manufacturer of firearms, brought 
a bill in equity praying for an injunction to restrain the defendant, 
the owner and editor of a monthly magazine called "Recreation/ 9 
from publishing certain false and fictitious letters, purporting to 
come from sportsmen, specifying certain defects which do not in 
fact exist, in the firearm manufactured by the complainant. The 
court issued the injunction on the ground that a court of chancery 
possessed power to restrain a publication by injunction, if it appeared 
that the intended publication would work destruction of property or 
inflict irreparable injury thereto. 

Before deciding whether this decision is sanctioned by the weight 
of authority, it is advisable to review briefly the development of the 
subject in the equity courts. To quote from High on Injunctions, — 
"Upon the question of preventive relief in equity against the publica- 
tion of libelous statements, affecting the character or business of the 
plaintiff, the authorities, both English and American, indicate a 
noticeable want of uniformity, and are indeed wholly irreconcilable/' 

While this statement is substantially true, the apparent lack of 
uniformity in the English decisions is not difficult to explain. By 
a long line of decisions culminating in Prudential Assurance Co. v. 
Knott, L. R., 10 Ch., 142, the English Court of Chancery consistently 
held that they had no power to restrain the publication of libels even 
though such publications were calculated to injure the credit, busi- 
ness or character of the person aggrieved. It is true that Malins, 
V. C, expressed a contrary opinion in a few cases (Springhead Spin- 
ning Co. v. Riley, L. R., 6 Eq., 551 ; Dixon v. H olden, L. R., 13 Eq., 
355), but these decisions were speedily overruled and have been 
pronounced too inconsistent to merit discussion. 

By the Judicature Act of 1873, the Chancery Court, as a division 
of the High Court of Justice, was given the power to issue injunc- 
tions to prevent libelous publications. It is, therefore, from this act 
of Parliament that the Chancery Court derived the power which it 
exercised in the case of Thorley Cattle Co. v. Massam, 14 Ch. D., 
763, by restraining the publication of libelous advertisements, the 
effect of which was to ruin the marketable value of the complainant's 
goods. Upon the authority of this case and the later case of Quarts 
Hill Co. v. Be all, 20 Ch. Div., 501, it may be stated that in England 
the Chancery Court will prevent by injunction the publication of 
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any false statements which are calculated to injure the plaintiffs in 
their property or business. 

In America, the equity courts have not been aided by legislative 
enactment, and it is therefore more difficult to reconcile the cases. 
However, there are two principles which may be taken as firmly 
established. The first is that false representations which merely 
amount to the slander of the name or reputation of another or are 
calculated to bring the name or reputation of another into contempt, 
do not furnish ?. ground for the interposition of a court of equity, 
for this court has no power to suspend or abridge "the right of every 
person to freely speak, write or print on any subject." Vide, 
Brandt eth v. Lance, 8 Paige (N. Y.), 368; Assoc, v. Boogher, 3 
Mo. App., 173; Boston Diatite Co. v. Florence Mfg. Co., 114 Mass., 
69. The second is that equity will enjoin the publication and circula- 
tion of posters, hand-bills and circulars printed and circulated for the 
purpose of intimidating persons and thereby injuring and destroying 
the business of another. Vide, Emack v. Kane, 34 Fed. Rep., 47; 
Casey v. Union, 45 Fed. Rep., 135 ; Vegelahn v. Guntner, 167 Mass., 
92. 

If a case can be placed within either of these principles, all diffi- 
culty is avoided. When, however, the case presented has some of 
the features of each of the above classes of cases, but cannot be 
brought squarely within either, the decisions are irreconcilable. 

Hie New York Supreme Court decided that the facts of the case 
at bar brought it within the second of these principles and base 
their decision upon the authority of Emack v. Kane, supra. 

After a study of this case and the cases cited in the opinion, it is 
difficult to understand how the Court could have come to this con- 
clusion. In Emack v. Kane, as in all the other cases cited, the 
material and vital features are the intimidation of third parties and 
the combination or conspiracy to boycott the complainant. These 
features are wanting in the case at bar. 

The Court quotes from the opinion of Judge Blodgett in Emack 
v. Kane, as follows : "It shocks my sense of justice to say that a 
court of equity cannot restrain systematic and methodical outrages 
like this by one man upon another's property rights. If a court of 
equity cannot restrain an attack like this upon a man's business, 
then the party is certainly remediless, because an action at law, in 
most cases, would do no good, and ruin would be accomplished 
before an adjudication would be reached." This statement, however, 
must be read in the light of the particular facts of the case then 
under consideration and is no more applicable to the case at bar 
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than it would be to any case involving a libelous publication. While 
it is true, doubtless, that irreparable injury will be done to the com- 
plainant and that it will be impracticable to ascertain the amount 
of the damages, yet, in former cases, courts of high authority have 
refused to base equitable jurisdiction of libels upon such grounds. 
Francis v. Flinn, 118 U. S., 385; Boston Diatite Co. v. Florence 
Mfg. Co., supra; DeWich v. Dobson, 18 N. Y. App. Div. 399. 

This case of Marlin Firearms Co. v. Shields, seems, in all material 
features, to be analogous to the case of Kidd v. Horry, 28 Fed. Rep., 
773, in which the Court denied an application for an injunction to 
restrain the defendant from publishing certain circulars alleged to 
be libelous and injurious to the complainant's patent-rights and 
business, and from making libelous and slanderous statements con- 
cerning complainant's business. This case has been cited with 
approval and followed by the N. Y. App. Div. in case of DeWick v. 
Dobson, supra, decided in June, 1897. 

In Bell v. Singer Co., 65 Ga., 459, Justice Harkins says : "We 
recognize the rule that a court of equity, upon a proper case, has 
power to enjoin the publication and circulation of a libel/' This 
statement, however, was mere obiter dictum, since the injunction was 
denied in that case. 

Therefore, if this case is brought up on appeal, as it doubtless 
will be, it is difficult to see how the present decision can be affirmed, 
unless the Court depart from the doctrines established by the weight 
of authority in this country. 

It is to be hoped that the Court will make this departure, for 
however wanting the present decision may be in the support of 
adjudicated cases, it is consonant with the principles of common 
sense and justice, which have always been regarded as the cardinal 
principles of equity jurisprudence. 
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RECENT CASES. 

Admiralty— Joinder op Process. — The Planet Venus et al, 113 Fed 
387. — Held that process in rem and in personam may be permitted to issue 
upon the same libel in a proceeding brought to enforce a contract of affreight- 
ment. 

Courts have been slow to recognize the utility of this rule. The court 
acknowledged that the practice in Pennsylvania had heretofore been otherwise 
in accordance with the decision of Judge McKenna in The Alida (C.C.), 12 
Fed. 343, but held that the contrary practice was clearly adapted to avoid 
circuity of action. The first case to recognize the opposite practice was The 
Zenobia, Fed. Cas. No. 18,208. This decision has been followed in the later 
cases in many of the States. The Director, (D. G), 26 Fed. 708, The Keokuk, 
9 Wall 517. 

The court restricts the rule to proceedings brought to enforce a contract 
of affreightment, adding that exceptional cases may arise to which the rule can- 
not be applied. 

Attorney's Fee— Worthless Judgment — Construction of Contract.— 
Leslie v*. York, 31 So. W. 751 (Ky.). — In an action brought by attorneys 
against a client, under a contract where client agrees to pay his attorneys 
an amount equal to one-half what they may recover. Held, That they were 
entitled to an amount equal to one-half the amount the client actually recov- 
ered from the judgment and not one-half the judgment itself. 

This decision rested entirely upon the construction to be given the word 
"recover" and in deciding the court acted entirely upon the principle that it 
would be unreasonable to expect in fees one-half the amount of a worthless 
judgment. 

Bankruptcy — Discharge— Judgment for Criminal Conversation.— 
Col well v. Tinker, 7 Am. B. R. 334. — A judgment for criminal conversation 
with plaintiff's wife was secured against defendant who was subsequently 
discharged in bankruptcy. Held, motion to vacate judgment properly denied. 

Under Section 17 of the Bankruptcy Act a bankrupt is released from aH 
provable debts except judgments for "willful and malicious injuries to 
the person or property of another." Malice need not be actual as in Burnham 
v. Pidcock, 5 Am. B. R. 590, it may be implied. In re Feeche, 6 Am. B. R. 
479. It is also held on principle that this was a personal injury to the hus- 
band; as well as a violation of his right of property. Cregin v. Brooklyn, 
ect, Ry. Co., 83 N. Y. 595. Contra, Mitchell v. Rochester Ry. Co., 151 N. Y. 
107 ; Bigaonette v. Paulet, 134 Mass. 123. 

Bankruptcy — Involuntary Petition — Subsequent Voluntary Petition. 
— In re Dwyer, 112 Fed. 777. — Held, where a bankrupt against whom an in- 
voluntary petition is pending files a voluntary petition, notice should be given 
to the creditors filing the former before action on the latter. Such action 
should then be taken with respect to the two petitions as is for the best inter- 
ests of the estate. 
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Whether under the Bankruptcy Act of 1867 adjudication could be had on 
a voluntary petition during the pendency of an involuntary petition was vari- 
ously decided. In re Stewart, Fed. Cas. No. 13,419, held it could not. In re 
Canfield, Fed. Cas. No. 2380, contra. In the present case, administration under 
the voluntary petition would have worked injustice by making unassailable 
certain preferences by reason of the expiration of the four-months' limitation 
fixed by Section 60 of the Act of 1898. 

Bankruptcy — Preference— Surrender. — In re Greth, 112 Fed. 978 
(Penn.). — A creditor received preferences of a bankrupt and contested his 
right to a lien upon bankrupt's estate until final judgment of State Supreme 
Court in favor of trustee. Subsequently creditor proved his claim before a 
referee with surrender of preferences. Held, that this constituted no volun- 
tary surrender within Act of 1898, Section 57, and claim should be rejected. 

Authorities greatly vary as to what constitutes a surrender and how far 
proceedings may go leaving the right to surrender. It has been repeatedly 
held that surrender may be made at any time before final entry of judgment. 
In re Riordan, 14 Nat. B. R. 332, and cases cited. Voluntary surrender is a 
prerequisite to right to prove claim. In re Lee, 14 Nat B. R. 89. Under act of 
1898 the few cases which have considered the subject have left it in an unset- 
tled state. In re Richards, 94 Fed. 633, and In re O wings, 109 Fed. 624, hold- 
ing directly the contrary. In the principal decision the court follows the very 
recent case. In re Keller, 109 Fed. 126, against the weight of authority, but 
not without support 

Bankruptcy — Preference— Warrant of Attorney to Confess Judge- 
ment — Construction Sect. 3, Clause 3, Bankruptcy Act July i, 1898. — 
Wilson Bros. v. Nelson, 7 Am. B. R. 142, 22 Sup. Ct 74. — A judgment was 
entered and execution levied thereon upon an irrevocable warrant of attorney 
to confess judgment given 1885, and the insolvent debtor failed to vacate or 
discharge executor by filing a petition of bankruptcy at least five days before. 
Held, this was a preference "suffered or permitted" under Sect 3, Cause 3, 
and constituted an act of bankruptcy irrespective of intent or ability to prevent 
Fuller, C. J.; Shiras, J.; Brewster, J.; Peckham, J., dissenting. 

This decision reverses Wilson v. City Bank, 17 Wall. 413 ; Clark v. Iseliro, 
21 Wall. 360; National Bank t>. Warren, 96 U. S. 539, decided under act of 
1867, and also Buckingham v. McLean, 13 How. 150, under act of 1841, where 
the issues were the same. The interest centers upon the interpretation of Sec 
3. Clause 3: "having suffered or permitted while insolvent, any creditor to 
obtain a preference through legal proceedings, and not having, at least five 
days" before execution "vacated or discharged" same. The former acts ex- 
pressly include intent to prefer. In the present case the debtor is passive. 
The dissenting opinion ably shows that under the statute an act is necessary 
to constitute bankruptcy, that an act and volition are in law inseparable from 
each other, and that the warrant of attorney was not made in view of the pro- 
visions of the Act of 1898. The State decisions show much divergence. 

Common Carrier— Expulsion for Non-Payment of Fare.— United Rail- 
ways & Electric Co. v. Hardesty, 51 AtL 406 (Md.). — Plaintiff presented 
detached coupon to conductor, who rang up fare and then demanded to see 
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coupon book which he could not produce. Conductor did not demand cash 
fare, nor did plaintiff tender such payment Held, defendant not liable 
for expulsion. 

Whether cash fare must be demanded after tender of invalid ticket does 
not appear from the reported cases to have been hitherto directly in issue. 
Railroad Co. v. Kirby, 88 Md. 409; Boy Ian v. Railroad Co., 133 U. S. 146L 
Judicial notice, however, will be taken of a passenger's obligation to pay; 
Condran v. Railroad Co., 14 C. C. A. 506, 28 L. R. A. 749, and from this the 
court infers that the custom of demanding fare cannot be treated as a require- 
ment, but that the duty rests with the passenger to tender payment 

Common Carrier— Liability — Stoppage in Transitu — Neglect. — Rosen- 
thal et al. v. Weir, 63 N. E. 65 (N. Y.). — Held, where a common carrier 
agrees to stop goods in transit and then negligently delivers them it is liable 
for the full value of the poods, notwithstanding the fact that the goods were 
carried under a bill of lading limiting its liability. 

The exercise of the right of stoppage in transitu by the plaintiff puts an 
end to the contract of carriage, and revests the possession of the goods in 
him. Cross v. O'Donnell, 44 N. Y. 661, 4 Am. Rep. 721. Penn. R. R. Co. v. 
Am. OH Works, 126 Pa. 485, 17 At. Rep. 671. A common carrier from the 
time it is notified and directs it* agent not to deliver goods becomes the bailee 
of the shipper to which relation a bill of lading has no reference. If it then 
delivers goods it becomes liable in trover. Litt v. Crowley, 7 Taunt 169, 
23 Eng. Ruling Cases 411. 

Common Carrier— Riding on Pass— Assumption of Risk.— Duncan v. 
Maine Cent. R. Co., 113 Fed. 508 (Me.).— Held, that one riding on free pass, 
assenting that he should assume all risk and that carrier should not be liable, 
cannot recover for injuries from negligence of carrier's servants. 

This decision directly departs from the well-established rule that a com- 
mon carrier cannot stipulate against responsibility of himself or servants, — 
5 Am. & Eng. Ency., 508; R. R. Co. v. Lockwood, 17 Wall 357; Waterbury 
v. R. R. Co., 17 Fed. 671. It follows the distinction laid down in the New 
York and New Jersey cases, generally denied as having no solid foundation. 
Whart. on Neg., 641. See also R. R. Co. v. Voight, 17 Fed. 671. 

Common Carrier— Ticket as Evidence— Right to Stop-Off. — Schqpteld 
v. Penn. Co., lis Fed. 855 (C. C. A.).— Where R. R. Co. agrees to transport 
passenger between specified points with right to stop off at intermediate points, 
there being nothing on face of ticket inconsistent with such right nor rule of 
company contrary, and conductor takes coupon covering distance between such 
points, Held that passenger may resume journey from point of stop-off without 
ticket and action lies for expulsion. 

There is much conflict as to the value of a ticket as conclusive evidence 
of rights of passenger. Many cases hold that upon failure to exhibit ticket 
passenger may be expelled upon refusal to pay fare whatever be the circum- 
stances. 25 Am. & Eng. Ency., 1075-77; 18 Am. & Eng. R. Cas. 347. The 
current of recent cases, however, in what would seem the better doctrine, sup- 
ports this decision. Murdoch v. Boston R. Co., 137 Mass. 293; Phila, etc., 
R. Co. v. Rice, 64 Md. 63. 
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Contracts— Conflict of Laws— Suretyship.— Union Nat. Bank v. 
Chapman it al., 62 N. E. 672 (N. Y.).— Defendant, residing in Alabama, 
signed, as surety, her husband's note, which was made negotiable in Illinois, 
Defendant did not know where the note was to be negotiated. Held, that her 
contract was an Alabama contract and, as such, void under its laws. Bartlett 
and Vann, J. J., dissenting. 

Several well considered cases are found which support the conclusion of 
the New York court Vorjt v. Brown, 42 Hun. 394; Scudder v. Bank, 91 U. 
S. 406. But in the leading case of Milliken v. Pratt, 125 Mass. 374. upon a 
similar state of facts, the court held that the contract was governed by the 
laws of State where negotiated. The distinction between these classes of 
cases, seems to rest upon the question whether the surety was aware of the 
place of negotiation. The dissenting opinion holds that the contract of sure- 
tyship had no inception until the note was negotiated. 

Contracts— Options — Right op a State to Prohibit Contracts for 
Future Delivery.— Booth v. State of Illinois, U. S. Sup. Ct (Mar. 3» 1902). 
A statute of the State of Illinois invalidating contracts giving an option to sell 
or buy at a future time any grain or other commodity, whether delivery is 
contemplated or not, is not in violation of any constitutional provision. 
Brewer and Peckham, Justices, dissenting. 

The statute is held not repugnant to the clause of the Fourteenth Amend* 
ment that no State shall deny to any person within its jurisdiction the equal 
protection of the laws, and the interpretation put on that clause in Algeyer 
v. Louisiana, 165 U. S. 578, namely, that it means the right of a citizen to pur- 
sue any avocation and for that purpose to enter into all contracts necessary 
and proper. If the State thinks certain evils cannot be successfully reached 
unless the calling be actually prohibited the courts cannot interfere unless the 
statute clearly has no real relation to that object Mugler v. Kansas, 123 U. S. 
623; Minnesota v. Barber, 36 U. S. 313; Voight v. Wright, 141 U. S. 62. 
And following the principle that courts may not strike down an act of legisla- 
tion as unconstitutional, unless it be plainly and palpably so, the decision of 
the Illinois Supreme Court, Booth v. People, 186 Ills. 43 is upheld. 

It is an interesting question as to how far States may go in the exercise of 
the police power, in depriving the citizen of the right to make any contract not 
in itself harmful or injurious to the public. The liberty to contract cannot be 
restrained by arbitrary legislation resting on no reason by which it can be 
defended Shaver v. Penn., Co,, 71 Fed. Rep. 931 ; State v. Goodwill, 33 W. 
Va. 179. There can be no question as to the legality of option contracts in 
general, and they are perfectly valid and enforceable. Bigelow v. Benedict, 
79 N. Y. 202; Kirkpatrick v. Bousal, 172 Pa. St. 155. But in Illinois and 
other States option contracts have been invalidated and placed in the category 
of gambling contracts and hence unenforceable and void. Schneider v. Tur- 
ner, 130 111. 28; Preston v. Smith, 156 111. 359; Osgood v. Bander, 75 Iowa, 
550; Schlee v. Guckenheimer, 179 111. 593. There is, however, much difference 
of opmion as to the operation of these statutes, and the opinion of Justice 
Harlan should go far toward putting an end to these contracts. 

Contracts — Privity — Citizen and Municipality.— Graves County Water 
Co. v. Ligon, 31 S. W. 725 (Ky.) . — City of Mayfield passed an ordinance granting 
to a water company the privilege of supplying city with water, for protection 
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against fire. Held, that where private property is destroyed by fire, as a result 
of the negligence of the water company, an action will lie in favor of the 
owner of the property, for failure of the company to perform its contract 
After accepting the benefits of the contract the company is estopped from 
denying its liability under the statute of frauds for its failure to sign the con- 
tract. 

It is well settled that no action will lie against a city in favor of a private 
owner, for city neglecting to provide a sufficient water supply. Tainter v. 
Worcester, 123 Mass. 311. But in this case the court reasoned that the con- 
tract was made by the city for the benefit of its citizens and as there is a 
privity of contract an action may be maintained. Gorrell v. Supply Co., 124 
N. C 328 ; Paducah Lumber Co. v. Paducah Water Supply Co., 89 Ky. 34a 

Court-Martial— Regular Officers Incompetent to try Volunteers. — 
Deming v. McClaughry, 113 Fed. 639 (C. C. A.). — A volunteer was tried and 
convicted by a ccurt-martial composed of officers of the regular army. Held, 
that the volunteer force is not a part of the regular army, and that regular 
officer * are incompetent to trv volunteers. 

Although the general commanding the army has held that regular officers 
can lawfully try volunteers, Circular 21, H. I. A., June 30, 1898, the uniform 
course of legislation, decision and practice establishes the fact that it has be- 
come the policy of the United States to prohibit the trial of officers and sol- 
diers of the volunteer force by the officers of the regular army. / Stat. 424; 
2 Stat. 371; Benet, Military Law, 2$; 18 Stat. 7/3. 

Dower— Mineral Rights — Life Estate — Oil. — Higgins Oil & Fuel Co. 
v. Snow, 113 Fed. 433 (C. C. A.). — Defendant was entitled to dower estate in 
certain land under the laws of Texas. Held, that she had the right to drill 
oil wells and claim the proceeds. 

The general rule at common law is that a life tenant may work mines that 
are open when the tenancy commenced but he cannot open new mines. 
St ought on v. Leigh, 1 Taunt. 402; Coates v. Cheever, 1 Cow. 460; Wentfs Ap~ 
Peal, 106 Pa. 301. And some of the more modern cases go further, holding 
that mining will be allowed if the owner of the preceeding estate has fixed 
on it the character of mining land. Piddy v. Griffith, 150 Ills. 560; Stager v. 
McCabe, 92 Mich. 186. But the Court disregarding the common law follows 
boldly the rule of the civil law, 2 Dom. Civil Law, 945-968, Bryan, Petroleum, 
41, and declares that the tenant in dower has the right to seek for and open 
every kind of mine and is entitled to the proceeds thereof. 

Elections — Qualifications — Constitutional Law — Powell v. Space- 
man, 65 Pac. 503 (Id.). — Held, that a soldier making his permanent residence 
at a soldier's home does not thereby acquire a right to vote in the county or gre- 
cinct where such institution is situated. Sullivan, J., dissenting. 

The leading case, decided under New York constitutional provision 
(copied by many States) witholding this right where persons are supported 
by the public in charitable institutions is, Sih/ey v. Lindsay, 107 N. Y. 55 ; fol- 
lowed here and in Michigan and Kansas, but rejected in California, Oregon 
and in U. S. v. Rowdebush, Fed. (la., not reported). There seems to be re- 
luctance in applying the rule without exception, and a conflict of opinion as to 
circumstances justifying exception. 
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Master and Servant — Injury from Dangerous Machinery — Promise 
to Repair — Assumption of Risk. — Rice v. Eureka Paper Co., 75 N. Y. Sup. 
49. — Plaintiff worked on a defective rag-cutter. He knew the danger but was 
induced to remain at work by defendant's promise to repair. He was injured 
before the expiration of the specified time. A divided court held, plaintiff 
assumed the risk. 

The assumption of risk in employment is contractual in nature. By prom- 
ising to repair defective machinery does master create a new contract by which 
he assumes risk? The majority feeling constrained to follow N. Y. decisions 
decide in the negative. McCarthy v. Washburn, 42 App. Div. 252; Marsh v. 
Chickering, 101 N. Y. 396. The minority answer affirmatively in agreement 
with Cooley on Torts, 559-60, the U. S. Supreme Court, and decisions of other 
states. Hough v. Ry. Co., 100 U. S. 213 ; Ferriss v. Machine Works, 90 Wis. 
541. 

Negligence— Liability of Lessor— McCabe's Admx. v. M. & B. S. R. Co., 
66 S. W. 1054 (Ky.).-By authority of the legislature M. & B. S. R. R. had 
been leased to C. & O. R. R. Owing to negligence of lessee in operating one 
of its trains over the leased line intestate was killed. In suit brought by ad- 
ministratrix to recover damages lessor and lessee were joined as defendants. 
It was argued by defendants that lessee was alone responsible. Held, that 
the lessor was liable for the torts of the lessee. 

The tort here was not caused by any defect in instruction, but solely 
by the negligence of lessee. It is not settled whether the lessor is responsible 
for the torts of the lessee, but the best cases seem to hold as in the main case. 
R. R. v. Brown, 17 Wall. 450; Balsley v. R. R. Co., 119 111. 68; Southern R. 
R. v. Bouknight, 70 Fed. Rep. 442; Nelson v. R. R., 26 Vt. 717. Some very 
carefully considered cases, however, take the opposite view. St. L. W. & W. 
R. R. v. Curl, 28 Kans. 622 ; Ditchett v. R. R., 67 N. Y. 425 ; Langley v. R. R. p 
10 Gray 103. 

Negligence— Railroad Carrying Mail.— German State Bank v. Minne- 
apolis, etc., Ry. Co., 113 Fed. 414.— Plaintiff deposited in the United States 
mail a registered package, containing $3000 in currency. The package was 
carried in a mail sack on defendant's train to its station, where through negli- 
gence of the company, it was extracted from the mail sack. Held, that the 
railroad company was not liable. 

No legislation has ever arisen before on this subject. A railroad company 
carrying the mails does not assume as to them any of the duties or responsi- 
bilities of a common carrier. As to the mail itself the railroad has no duty 
except what it owes to the government, its employer. 

Negligence — Street R. R. — Repairs of Street— Admissibility op Muni- 
cipal Resolution.— Welch v. Syracuse Rapid T. Co., 75 N. Y. 173.— R. R. 
Law, Section 98 requires street Ry. Co. to keep in permanent repair portion of 
street two feet outside its tracks, under supervision of city. City Charter, 
Section 30 authorizes mayor and council to regulate and repair streets. Pas- 
senger on defendant's cars was injured by stepping into a hole in pavement 
made by a paving company working under city authority. Held, the resolu- 
tion of city council empowering company to repave street is admissable to show 
whether or not defendant was negligent. 
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Such resolution is competent as bearing on its negligence, even though 
defendant was not relieved of duty to keep street in repair by reason of ac- 
tion of city. Snell v. Ry. Co., 19 N. Y. Sup. 476. The dissenting judges argue 
from Conway v. Rochester, 51 N. E. 395, that Ry. statute is mandatory and 
city has no authority to relieve Ry. Co. of its duty but only to supervise. 
Defendant is also negligent for stopping car opposite the hole. Wolf v. Ry. 
Co., 74 N. Y. Sup. 336. 

Negligence — Walls of Burned Building — Cabs Required of Ownkr— 
Damages. — Ainsworth v. Lakin, 62 N. E. 746 (Mass.).— Held, where walls 
of a burned building, which could not be used in rebuilding, were left standing 
without any precaution being taken to prevent their falling, the owner, after 
a reasonable time in which to take such steps 
jury from the wall, is liable for all damages caused thereby. 

Any person who for his own purpose brings on his land and collects and 
keeps anything likely to do mischief if it escapes, must keep it in at his peril. 
Fletcher v. Ry lands, L R. 3 H. L 330. This rule has been applied to cess- 
pools, Ball v. Nye, 99 Mass. 582; to artificial reservoirs, Gray v. Harris, 
107 Mass. 492; to accumulation of snow and ice upon a building by reason 
of the shape of its roof, Shipley v. Fifty Associates, 106 Mass. 194 ; and to an 
ordinary wall; G or ham v. Gross, 125 Mass. 232; Channtler v. Robinson. 4 
Exch. 163. The only exceptions to the liability which have been judicially 
recognized are in cases of the plaintiff's own fault, or acts of God, or acts of 
third persons, which the owner had no reason to anticipate. 

Res Judicata — Equitable Relief — Commercial Union Assur. Co., Lim- 
ited, v. New Jersey Rubber Co., 51 Atl. Rep. 451 (N. J.). — Insurance company 
issued policy with agreement that other concurrent insurance should be pro- 
cured and so distributed that liability under said policy should be for a propor- 
tionate part only of any given item of loss. After occurrence of fire loss, 
such proportionate part of indemnity was tendered, policy was canceled and 
unearned premium returned. Insured, having failed to procure the agreed 
concurrent insurance, brought action at law on policy which was allowed to 
proceed to judgment, this being that validity of policy had been recognized 
by cancellation. Held, that such adjudication did not make liability on policy 
res judicata so as to prevent court of equity from entertaining bill of relief, 
for the matter in pais had different significance in court of law from that in 
court of equity. Gummere, C. J., and Fort, Pitney, Adams, and Vreden- 
hurg, J. J., dissenting. 

This decision draws a distinction between those judgments at law as to 
matter which has the same significance in courts of law and of equity, and 
those as to matter having different significance in the two courts. It expres- 
ses a broader and more just rule of law than the strict rule admitting no such 
distinction followed in Hendrickson v. Hinckley, 58 U. S. (17 How.) 443; 
Breckenridge v. Peter, Fed. Cas. No. 1,825 (4 Cranch, C. C. 15). 

Trade-Names — Suit Against Corporations for Infringement — Thx 
Peck Bros. & Co. v. Peck Bros, et al., 113 Fed. Rep. 291 (C. C. A.). — The 
fact that a corporation has been chartered by a State under a certain name, 
which it selected, does not afford it immunity from a suit in a Federal Court 
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by a corporation of another State to enjoin it from prosecuting its business 
under such name, where the name was deliberately and fraudulently adopted 
by its incorporators in imitation of the complainant's. 

The defendants relied upon the case of Haselton Boiler Co. v. Haselton 
Tripod Boiler Co., 142 111. 494, in which the opposite doctrine is well stated. 
In that case the Court argued that the name of the corporation was conferred 
by the State as an act of sovereignty, and that a foreign corporation cannot 
assert rights in contravention of its laws. The Court refuted that theory 
upon the ground that the name is not conferred by the State but is chosen by 
the incorporators, and that the act of sovereignty allowing incorporation is 
permissive, not mandatory. This appears to be the better view since the other 
would have the effect to protect a corporation from the consequences of its 
own wrong. The contrary practice though established in Illinois has found 
little favor in the courts of other states. Higgins Co. v. Higgins Soap Co., 
144 N. Y. 462, 43 Am. St. Rep. 769; Holmes, Booth & Hoyden v. Holmes & 
Atwood Mfg. Co., 37 Conn. 278, 293, 9 Am. Rep. 324. 

Verdict— Directing Verdict. — Campbell v. Manufacturers' Nat. 
Bank, 51 Atl. Rep. 497 (N. J.).— Held, that where bank cashier conducts his 
individual transactions with bank's drafts, the regular entry on stub of draft 
book of such acts is no evidence that bank's directors and president had 
knowledge of and ratified such acts for no fraud could be detected short of an 
investigation of bank's books and there was no error in directing verdict ac- 
cordingly. Magic, Ch., and Dixon, Collins, Garretson, Vredenburgh, and 
Voorhees, J. J., dissenting. 

This decision appears to be a departure from the tendency of New Jersey 
cases as in Railroad Co. v. Moore, 24 N. J. L. 830; Transportation Co. v. West, 
33 N. J. L 432; Railroad Co. v. She I ton, 55 N. J. L. 342. It follows, Bank of 
New York Nat. Banking Ass*n v. American Lock and Trust Co., 143 N. Y. 
559* 564; Manhattan Life Ins. Co. v. Forty-Second and G. St. Ferry Co., 139 
N. Y. 146. The weight of the law seems to be against the decision, that is, 
such questions should be left to the jury. 

Wills — Mental Incapacity — Testimony of Physician.— Jones v. Col- 
lins et al., 51 Atl. 398 (Md.).— Where a physician has never attended a tes- 
tator professionally, but has twice prescribed for him, held, that his opinion 
as to mental capacity is admissible without first stating circumstances upon 
which it is founded. Pearce, J., dissenting. 

Whether mere prescription will so constitute one an attending physician 
has not hitherto been decided. The dissenting opinion would seem to be 
deduced from good authority in reasoning that it would not, as prescription 
might be for any cause other than such as would give one an opportunity 
of observing a patient's mental condition, and this ought clearly to appear. 
Waters v. Waters, 35 Md. 542; Com. v. Rich, 14 Gray 335; Hastings v. Rider, 
99 Mass. 621. 
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ALUMNI NOTES. 

'63, — Prof. Simeon £. Baldwin was one of the judges at the Harvard- 
Princeton debate held at Cambridge, March 26th. 



'77. — Leverett C. Hinman has been appointed City Attorney of 
Conn. Since 1895 Mr. Hinman has been Clerk of the Meriden City Court. 

'77.— Hon. Nathaniel B. Walker has just completed his second term as 
Mayor of Biddeford, Me., and has been elected Treasurer for the ensuing 
year. 

'83. — D. W. Lawler is Instructor in Criminal Law and Procedure in the 
St Paul School of Law, of St. Paul, Minn. 

*83. — M. D. Munn is Instructor in Constitutional Law in the St. Paul 

School of Law, of St. Paul, Minn. 

•84.— Prof. John Wurts, of the Yale Law School, has written a revision 
of "Washburn's Real Property." The work, which consists of three volumes, 
has been published by Little, Brown, & Co., Boston, Mass. 

'93. — Roger S. Baldwin is buccarooning on a large cattle ranch. He is at 
Simi, Ventura County, California. 

'93. — Samuel A. Davis has been elected Corporation Counsel for the city 
of Danbury, Conn. 

'05.— William R. Begg has retired from the firm of Squires & Begg; and 
on April 1, 1902, formed a partnership for the general practice of law with 
James D. Armstrong, under the firm name of Armstrong & Begg, with offices 
in the New York Life Building, St Paul, Minn. 

'95- — Terrence F. Carmody is a member of the law firm of Burpee & 
Carmody, Waterbury, Conn. 

'95.— Frederick M. Peasley holds the office of Deputy Judge of the Dis- 
trict and City Courts of Waterbury, Conn. 

'95.— Fred C. Rector is a member of the firm of Rankin & Rector, Colum- 
bus, Ohio. 

'97.— Edward T. Buckingham is City Clerk of Bridgeport, Conn. 

'97.— G W. Halbert is Secretary of the St Paul College of Law, of St 
Paul, Minn., and Instructor in Agency. 

'97.— Alfred B. Hughes has withdrawn from the law offices of Wright & 
Pardee and has opened an office in the Washington building at 39 Church 
street, New Haven. 

'98.— On Wednesday evening, April oth, Miss Edith Josephine Preston 
was married to Willard N. Drown. 

'99. — C. H. Huberich has been appointed Instructor in Law in the Univer- 
sity of Texas. 

1900.— Walter D. Makepeace has entered the law offices of Wilson & 
Wallis, 48 Wall street, New York City, as managing clerk. 

1900.— Ernest H. Wells is practicing law in the office of Norton, Penney 
& Sears at 864 Ellicot Square, Buffalo, N. Y. 

'01.— Albert R. Chamberlain has been appointed Clerk of the Meriden City 
Court 

'oi.— Arthur J. Hull has formed a partnership with Henry E. Shannon 
of Bridgeport, for the practice of law, with offices in the Franklin building; 
Bridgeport, Conn. 

'01.— John D. Rusher and George O. Marvin have formed a partnership, 
for the practice of law, with offices in the United States Hotel building, Hart- 
ford, Conn. 
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BOOK REVIEWS. 

A Treatise on the American Law of Real Property. By Emory Washburn, 
LL.D., Bussey Professor of Law in Harvard University. Sixth edition 
by John Wurts, M.A., LL.B., Professor of the Law of Real Property in 
the Yale Law School. Boston: Little, Brown, & Co., 1902. 

Governor Washburn was the first to set in order the land law of the 
United States, and forty years of daily use by the American bar have made 
his work a classic. Of the successive editions none has undergone so thor- 
ough a recension as that which has now come from the careful hands of Pro- 
fessor Wurts. There were many points as to which it had become necessary, 
from the mere development of our jurisprudence in the ordinary course of 
decision, to recast statements as well as to add or omit. As to others, simi- 
lar changes were called for, to secure greater clearness of expression or 
exactness of definition. 

Professor Wurts has exercised good judgment both in what he has done 
and what he has refrained from doing. It is not the business of an editor 
to rewrite a work, although he is often under a strong temptation to do it 
He must make the best of his author, and leave him so far as possible to speak 
for himself. Governor Washburn had not the art of always stating a proposi- 
tion in the fewest terms consistent with clearness, but when he had got 
through stating it, his readers had themselves to blame if they did not understand 
him. 

What land is, for instance, is the subject of one of the first sections of the 
book (I, Section 3). The Iowa aerolite case had, since Washburn wrote, set- 
tled a new incident of ownership. There were other material incidents which 
the original definition did not fully disclose. The section as it is now left by 
Professor Wurts is adequate and complete. Half of it remains as it was 
originally ; and the new matter is so introduced as to make the whole orderly 
and harmonious. 

American law since i860 has advanced so far on lines of its own that 

many of the explanations of the earlier English law have now been wisely 
dropped. In such subjects as Dower out of Equitable Estates (e. g. Vol. I, 
Section 374), these omissions have left space for much more important mat- 
ter. American courts are paying less and less regard to precedents which were 
the fruit of social or political conditions never existing in the United States. 
See Greene v. Huntington, 73 Conn., 113. Our text-writers have had a large 
influence in this direction, and Mr. Wurts very properly calls attention to that 
exerted by Mr. Gray in reference to the true scope and bearing of the Rule 
against Perpetuities (II, Section 1814). 

Among the new sections which are particularly noticeable may be men- 
tioned that as to Estoppel by Silence (III. Section 1898), in which the con- 
trolling rules are succinctly stated in half a page; that as to the Intention 
to Deceive in an estoppel in pais (III, Section 1901), where the conflict of 
authority is well explained ; and that as to Trees considered with Relation to 
the Statute of Frauds (I, Section 16). 

The chief merit of this edition, however, lies in the skilful way in which 
the editor, while adding a few sections that are wholly original, has so often, 
by a line or two deftly inserted, given that amplification or correction of the 
former statement that was necessary to put it in harmony with the present 
position of the law. The chapter on Title by Abandonment (III, Section 
1888) presents a good illustration of one of the longer intercalations of this 
character, and the section on the ownership in separate parts of a building 
(I, Section 20) of one of the shorter. s. e. b. 
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A Treatise on International Public Law. By Hannis Taylor, LL.D. Calla- 
ghan & Company, Chicago, iooi. pp. 912. 

In this work Mr. Taylor has rendered an invaluable public service. Inter- 
national Public Law is and always has been a subject of much difficulty and 
complexity, and consequently we are rarely favored with such a completeness 
and comprehensiveness of treatment as is shown in this volume. 

This book deals with its subject in its various phases and stages from its 
earliest beginnings down to the end of the last century. The Greeks are 
shown to have been not unacquainted with the modern "balance of power 
system. Among the Romans the idea that sovereign states had rights and 
duties as between themselves grew and developed, it thus being brought about 
that Roman jurisprudence was really the basis of international law. During 
medieval times the Pope or the Head of the Holy Roman Empire was recog- 
nized as the fountain source of international law, as the arbitrator of all Ques- 
tions arising between the sovereign states of Europe. As the power ox the 
Pope gradually declined and the Holy Roman Empire lost its prestige, a cer- 
tain system or code of International Public Law became essential. The 
treaties of the seventeenth and eighteenth centuries laid the foundations of 
public law, and this was later amplified and modernized by the Declaration of 
Paris, the Convention of Geneva, and finally by the International Peace Con- 
ference of 1809, at the Hague. 

The development of the Monroe Doctrine is very clearly brought out, 
from its promulgation by President Monroe to its £nal interpretation by Pres- 
ident Cleveland. Another interesting feature is the appendix, which contains 
a brief comment on the recent insular tariff cases. 

The work is very completely indexed and its subdivision into parts and 
chapters is thorough and systematic. Its principal divisions are: "Rights 
and Duties of States in Time of Peace ;" Rights and Duties of States in Time 
of War;" and "Duties of Neutral States." 

C W. B. 

Legal Ethics. By George W. Warvelie, LL.D., Callaghan & Co., Chicago. 

1902. pp. 234. 

This book is founded upon a number of lectures, in a summarized form, 
delivered at different times by the author. The work is not in its nature a 
theoretical discussion, but a presentation of certain established principles 
underlying the relation of a lawyer with his clients, the court, and the bar. 
In the words of the author, "it is simply a series of brief suggestions relative 
to professional conduct." As far as practicable these suggestions, or precepts, 
are illustrated by well chosen cases, and authorities. A feature which espec- 
ially appeals to the reader is the author's treatment of the subject. Hereto- 
fore the majority of the writers on legal ethics have made certain arbitrary 
divisions, and then under each discussed some particular aspect of professional 
duty. Mr. Warvelie, however, has to a certain extent disregarded this tradi- 
tional arrangement and has thereby, as it seems to us, presented the general 
subject in a more intelligible and attractive form. The value of the work 
is further enhanced by a table of the cases cited, and concludes with a very 
complete index. K. T. c 

A Study of the United States Steel Corporation in its Industrial and Legal 

Aspects. By Horace L. Wilgus. Callaghan & Co., Chicago. Cloth, pp. 

221. 

This work was originally in the form of lectures delivered at the Univer- 
sity of Michigan. In going over the book, one is at once impressed with the 
thoroughness with which the writer has done his work. Considerable space is 
devoted to the formation of the company, and then follows its industrial 
position, management, and legality. All these subdivisions are gone into with 
considerable minuteness, and many interesting tables are given. 

From its legal standpoint Prof. Wilgus seems to think it within the law 
in some states and not so in others. He discusses the different remedies, 
and appears to consider that a law requiring one price for all would be one of 
the most effective checks upon a possible exhorbitant price. There is an 
appendix of documents, and a table of cases cited. a A. n. 
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THE NORTHERN SECURITIES COMPANY. 



It is not my purpose to discuss the legal merits of any of the liti- 
gations now pending in regard to the Northern Securities Company, 
nor is it my purpose to discuss the non-legal question whether such 
combinations of capital are for the true interest of the community. * 
I shall assume for the purposes of this article that the nation, being 
perhaps over-conservative, is afraid of industrial concentration and 
desires to perpetuate the ancient traditions of competition, especially 
in regard to parallel lines of railroad ; that its public policy, as de- 
clared in Federal and State anti-monopoly laws and in the decisions 
of the courts thereunder, remains unshaken ; and that we are inter- 
ested to see that it is not circumvented by individuals, as long as it 
is not changed by the representatives of the people. 

The Northern Securities Company is of interest because it is a 
very simple and yet striking illustration of the form which the indus- 
trial concentrators are now adopting. It is in essence a party of 
individuals who have gone away from home to obtain a license for 
the purpose of indirectly combining two great railroads whose com- 
bination the law regards as a public evil and therefore does not per- 
mit to be attained directly. A direct attempt at the combination of 
these very two roads — the Great Northern and the Northern Pacific 

'This article incorporates a portion of a paper on "Parasite Corporations" 
read at the meeting of the American Social Science Association in April, 1902. 
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— had been declared illegal by the United States Supreme Court, 
administering the local laws of Minnesota. 1 Any agreement be- 
tween them to suppress competition would violate the Federal stat- 
utes as well. 1 It is obvious however that competition could be prac- 
tically suppressed if one individual could buy a majority of the stock 
of each road. Present laws could not touch his case, for a man can 
not be stopped from combining with himself. The owners of a 
majority of the stock of the two roads, if the Attorney General's 
charges are correct, concluded to put an end to competition by merg- 
ing themselves into an artificial person, hoping that the law might 
then fail to distinguish between them and a single natural person. 
They therefore filed a paper and paid a fee in a far-off State, went 
through certain formalities, and thus became a corporation. They 
transferred to this corporation their own stock in the railroad and 
took the stock of the corporation in return. The corporation is to 
perform but two acts a year — one to vote its stock at the annual meet- 
ing of the Great Northern Company, the other to vote its stock at 
the annual meeting of the Northern Pacific. 

It is obvious that if the corporation as an artificial person is indis- 
tinguishable from a natural person, the simple device is completely 
effective, the two railroads are for practical purposes combined, the 
public policy of the United States and of the States through which 
the railroads run is frustrated; and yet this result is achieved at 
trifling expense by the automatic operation of the laws of a State 
where few if any of the individuals interested reside, and which has 
no jurisdiction over either railroad. Taking the Northern Securi- 
ties Company as an illustration, it is the object of this paper to con- 
sider whether a State in the position of New Jersey has the power to 
confer, by the process of incorporation, such privileges and immuni- 
ties — whether anything that her officials may do can give the com- 
biners any other character beyond her borders than that of a com- 
bination of individuals in restraint of competition. 

As I have said, competition between parallel lines is destroyed 
if a single individual obtains control of a majority of the stock of 

each. Our laws have never attempted to prevent this, although it is not 
impossible that such attempts may be made if individual wealth suf- 
ficiently increases. The question has not been a vital one, because 
no individual has yet been rich enough to own a majority interest 

^earsall v. Great Northern Railway, 161 U. S. 646. 

'United States vs. Trans-Missouri Association, 166 U. S. 290; United 
States v. Joint Traffic Association, 171 U. S. 505. 
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in two lines sufficiently important to arouse the attention of the na- 
tion, although individuals have from time to time of course practi- 
cally controlled railroad systems by influencing the votes of other 
stockholders. 

It does not necessarily follow however that the State must permit 
associations to be formed for the purpose of ending competition by 
joint ownership of a majority of the stock of the competing lines, 
simply because it does not attempt to interfere with the invest- 
ments of a single individual. A well directed combination of indi- 
viduals is so much more powerful than a single individual, and is 
capable of so much more harm, that such combinations have often 
attracted the special attention of the public and been the subject of 
special legislation, both judicial and parliamentary. The greater 
danger to be apprehended from combinations of individuals is prob- 
ably the true ground for the doctrine of penal law that conspira- 
cies may be criminal, although their acts and objects are such as 
would not be criminal in the case of an individual ; * for the similar 
doctrine of the civil courts ; a and for the recent legislation against 
pools and against combinations in restraint of trade. 

Voluntary associations of individuals for the purpose of execut- 
ing great financial schemes are difficult to hold together. The per- 
sonal interests of the various associates become diverse, temptations 
become strong, and secession or treachery is liable to develop at any 
moment. Consequently such associations have always tried to se- 
cure some bond of union that would be recognized and enforced by 
the law. They have tried the method of irrevocable proxies to vote 
their stock for a series of years, and they have transferred their stock 
to common trustees, taking in return certificates purporting to secure 
to them the dividends, while the trustees should cast the vote ; but all 
such contrivances have been condemned by a majority of our States, 
except in the case of insolvent corporations or corporations formed 
to take up some bankrupt enterprise, where the rights of creditors 
have become involved and justify the institution of a temporary 

1 Scc State v. Buchanan, 5 Hair. & Johns. 317, 351, 354; Commonwealth 
v. Waterman, 122 Mass. 43, 57; 1 Clark & Marshall on Crimes, Sec. 142; 
1 Bishop on Criminal Law. Sec. 592; 2 Id. Sections 181-3. 

'Mogul Co. v. McGregor, 1892 App. Cas. 25, 45, 60,; Quinn v. Leathern, 
1 90 1 App. Cas. 495, 511, 537, 538. The proposed abrogation of this principle 
by legislation so far as it applies to labor combinations shows no more than 
that this particular application is believed by the legislators or their constit- 
uents to be productive of more harm than good. 
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trust. l Attempts to separate the voting power of their stock from its 
beneficial enjoyment having thus ended in failure, these associations 
were forced to the present step of forming themselves into a corpo- 
ration to which their stock shall be assigned, and which shall assimi- 
late them as nearly as possible to the position of a single individual. 

This step is a very easy one. It involves not even an application 
to any legislative department. It involves nothing but the prepa- 
ration of a few comparatively simple papers and the payment of com- 
paratively trifling fees. Certain of the States of our Union have 
found it profitable to engage in the promotion, on a large scale, of 
corporations intended to operate entirely without their limits. The 
promoting States, of whom New Jersey is the most successful, vie 
with each other in the breadth of their invitations, in the simplicity 
of their requirements, and in the moderation of their fees. Their 
progeny are born full fledged. They promptly leave their native 
territory and settle down wherever permission can be obtained, 
bringing with them their attribute of artificial individuality. The 
sole object of the fledgling may be the destruction of competition 
and defeat of the public policy of the United States and of the State 
where it builds its nest; but if complaint 'is made, it answers simply 
that a corporation is a person, that a block of stock is just a piece 
of property, that a corporation may own property, and that a person, 
corporate or individual, may vote any stock that he owns according 
to his private judgment. 

Now the personality of a corporation is a very ancient legal fic- 
tion, and one which for many purposes has very high authority.* A 
corporation is deemed to be a person within the meaning even of 
certain provisions of the United States Constitution. 1 "But fictions 
of law hold only in respect of the ends and purposes for which they 
were invented; when they are urged to an intent and purpose not 
within the reason and policy of the fiction, the other party may show 
the truth." 4 This fiction therefore never should be used as an en- 
gine for thwarting the interests of the State. 4 However often and 
properly a corporation is called a person, it really is a collection of 

1 Hon. S. £. Baldwin in I Yale L. J. i ; £. W. Moore in 36 Am. Law Rev. 
222. 

* United States v. Amedy, 11 Wheat. 392, 412; Providence Bank v. Billings, 
4 Pet. 514, 562; Dartmouth College v. Woodward, 4 Wheat 517, 636, 667; 
People v. Assessors, 1 Hill, 616, 620. 

•Lord Mansfield in Morris v. Pugh, 3 Burr. 1242. 

4 State v. Standard Oil Co., 49 Ohio St. 137, 177; People v. North River 
Sugar Refining Co., 121 N. Y. 582, 621. 
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persons, and while it has some of the attributes of personality, others 
are lacking. 1 

Legal fictions, like other fictions, stand cross-examination with diffi- 
culty. Nowhere is the confusion resulting from the use of a legal 
fiction better illustrated than by the development of the doctrine 
which gave corporations their standing in suits in the Federal 
Courts. The Constitution permits a citizen of one State to sue or be 
sued by a citizen of another. In 1809 the question whether a corpo- 
ration was a citizen was argued at the bar of the Supreme Court, in a 
series of cases presenting the question in various lights and employ- 
ing the leading counsel of the day. 1 On the one hand it was argued 
that a corporation is different from the individuals which compose 
it ; that it may do business although they are all infants ; that it may 
own land although they are all aliens; that the individuals cannot 
be noticed because they are lost in the corporation ; that the stock 
shifts so rapidly that the members at any particular date are unas- 
certainable ; that the corporation sues and not its members. On the 
other hand it was argued that a corporation is a fiction of law, and 
that a fiction cannot shut out the truth ; that the corporation is the 
form, while the individuals are the substance ; that whenever justice 
or convenience requires the individuals are disclosed. Chief Justice 
Marshall, delivering the opinion of the court, said that a corpora- 
tion was certainly not a citizen, and would be excluded altogether if 
"considered as a mere faculty and not as a company of individuals/' 
but that the Constitution refers to "the real persons who come into 
court," and hence that when the members of the corporation are all 
citizens of a single State they can sue or be sued by a citizen of 
another State, notwithstanding the corporate form in which they are 
enveloped. For thirty-five years this authority stood unshaken, and 
so eminent a lawyer as Daniel Webster seems not to have attempted 
to question it.* Suddenly, in the case of the Louisville, Cincinnati 
and Charleston Railroad vs. Letson, 4 the earlier decisions were 

1 iKyd on Corporations, 13 ; Taylor on Private Corporations, Sec 51 ; 1 
Morawetz on Private Corporations, Sections 1, 227-234. 

s Hope Insurance Co. v. Boardman, 5 Cranch, 57, and Maryland Insurance 
Co. v. Wood, id. 78, where the corporation disputed the jurisdiction; United 
States v. Deveaux, id. 61, where the corporation claimed the jurisdiction. 

'Sullivan v. Fulton Steam Boat Co., 6 Wheat. 450; Breithaupt v. Bank 
of Georgia, 1 Pet. 238; Commercial Bank v. Slocomb, 14 Pet 60; Bank oi 
Cumberland v. Willis, 3 Sumn. 472. 

*2How. 497. Mr. Alfred Russell, in his attack on this case, calls it the 
first railroad case that made its appearance in the Supreme Court (Reports of 
American Bar Association 1891 p. 221), but this is not quite accurate (13 Pet. 
519). 
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overruled, and the contrary doctrine was announced that a corpo- 
ration is not only an artificial person but a citizen within the mean- 
ing of the Constitution. 1 There is something a little mysterious 
about this Letson case. The opinion is reported as the unanimous 
opinion of the six justices 1 who sat in the case, and there is nothing 
of record to the contrary. It speaks of the case as having been 
argued by counsel as able as those who appeared before Chief Justice 
Marshall; but these counsel did not question the earlier decisions. 
Their main point was that the corporation is sufficiently represented 
by its officers and directors for purposes of suit, and that the citi- 
zenship of a mere stockholder is not important enough to divest juris- 
diction. One of the justices who concurred in the opinion after- 
wards stated that he understood the court to have decided the case 
on this ground, and half of them subsequently dissented from the 
views in which they had been recorded as concurring? These views 
were never again repeated by the court, but the jurisdiction was 
maintained. Chief Justice Taney, in the cases which finally settled 
the law upon the jurisdictional point, 4 says that it is based upon a 
presumption which, no matter how contrary to the truth, the courts 
will not permit in future to be rebutted — a presumption that although 
the suit of the corporation is really "the suit of the individual persons 
who compose it," these persons all reside in the State in which the 
Company is incorporated. These propositions are still recognized 
by the Supreme Court as established, and in difficult cases the court 
still reasons from the premise that it is the individual members who 
sue. 8 No attempt, so far as I am aware, has been made to recon- 
cile this doctrine with the numerous cases where an individual stock- 
holder sues his corporation in the Federal courts, basing jurisdic- 
tion upon diversity of citizenship ; but these cases must be regarded 
^ ^ -— v— ^— ^— — 

*p. 558. 

a i6 How. at p. 349. The records in the clerk's office show that Taney, 
C. J., McLean, Baldwin, Wayne, Catron and Daniel JJ., were on the bench 
when it was submitted in March, 1843. The other three were ill and had left 
for the term. (1 How. p. 71.) 

'McLean, Catron and Daniel, J J. (Rundle v. Delaware & Raritan R. R. 
Co., 14 How. 80, 94, 95; Northern Indiana R. R. Co. v. Michigan Central 
R. R. Co., 15 How. 233, 24% 249; Marshall v. Baltimore & Ohio R. R. Co., 
16 How. 314, 338). Campbell, J., joined in the subsequent dissent (16 How. 
at p. 347). Kent regarded the decision as salutary (1 Kent Comm. 347 *). 

4 Covington Drawbridge Co. v. Shepherd, 20 How. 227, 233 ; Ohio & Missis- 
sippi R. R. Co. v. Wheeler, 1 Black, 286, 296, 297. 

•Lehigh Co. v. Kelly, 160 U. S. 327, 338-9; St. Louis & San Francisco 
Railway v. James, 161 U. S. 545. Sfo 565. 
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as anomalous, and resting upon precedents in which the jurisdictional 
question was not properly presented to the court. The Supreme 
Court has recently, and with emphasis, repeated the rule that when 
a corporation is incorporated first in one State and then in another, 
its members are presumed to be citizens of the former State, and 
therefore it cannot be recognized for purposes of Federal jurisdic- 
tion as a corporation of the latter. 1 

It is indeed often said that the consent of the stockholders, acting 
individually, is not equivalent to the consent of the corporation ; but 
this is not always true, 1 nor does it mean that the corporation is 
anything different from the sum of the individual stockholders. It 
merely means that, when they bind themselves for corporate pur- 
poses, they must act as provided by the law of their incorporation. 
When they attempt to circumvent and violate that law, its vindica- 
tion will not be restricted by any legal fictions.* 

The Northern Securities Company is an association of individ- 
uals, few of whom, and none of any importance, are citizens of 
New Jersey. This association is clothed with the attributes of an 
artificial individuality so far as New Jersey undertook to confer 
them, and so far as she had power to do so. By availing them- 
selves of the corporation laws of New Jersey they identified them- 
selves with that State ; but when the New Jersey corporation invested 
its entire property in the stock of a Minnesota and of a Wisconsin 
corporation it identified itself and its shareholders with Minnesota 
and Wisconsin. 4 It can never come into contact with the outside 
world except when in the stockholders' meetings of the Minnesota 
and Wisconsin corporations it meets the minority stockholders of 
those companies. Its connection with New Jersey is nominal Its 
sphere of action is confined to the States through which the Great 
Northern and Northern Pacific railway systems extend, and to any 
other State where their corporate meetings may be held. Its rail- 
way stock as is shown in tax and foreign attachment cases may be 
treated by the States which incorporated the railways as located 
within their respective boundaries. 8 

1 LouisviHe, New Albany ft Chicago Railway Co. v. Louisville Trust 
Co., 174 U. S. 552, 565-6. 

a iMorawetz on Private Corporations, Section 228; Woodbridge v. Pratt 
ft Whitney Co., 69 Conn. 504, 330. 

•State v. Standard Oil Co., 49 Ohio St 137. 

'Under the principle of Covington Drawbridge Co., v. Shepard, supra, 
and cases following it. 

"State v. Travelers Insurance Co., 70 Conn. 590; In re Bronson, 150 
N. Y. 1; Winslow v. Fletcher, 53 Conn. 390; Plimpton v. Bigelow, 93 N. Y. 
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What then are the attributes of artificial individuality which per- 
tain to this New Jersey concoction? Upon the face of the papers 
they are very complete, but they are limited by the general restric- 
tion in the New Jersey Corporation Act, 1 that the purpose or pur- 
poses of the incorporation must be lawful. We cannot impute to 
New Jersey the intent to manufacture and export corporations whose 
purposes, while lawful if sought in New Jersey, would be unlawful 
if sought where the corporations are intended to operate. Hence 
if the sole object of the Northern Securities Company had been to 
bring two Northwestern railroads under a single control, and if that 
object had been stated in the papers filed by the corporators, and if 
the object was illegal under the laws of the United States and of the 
Northwestern States, we are entitled to infer that the corporation 
would be illegal in New Jersey itself, and that the Attorney General 
of New Jersey would bring an action to annul the corporation. It is 
unnecessary however to trouble ourselves with the true construction 
of the New Jersey statute, for New Jersey can grant no privileges 
to be exercised in other States against the laws or policies of those 
States, or without their permission expressed or implied. Corporate 
privileges must be exercised within the State which grants them, 
unless they receive extension elsewhere from some other sov- 
ereignty.* Any act performed elsewhere must point for its sanction 
to some provision of the Federal constitution or statutes, or to the 
consent, expressed or implied, of the State within whose limits the 
act occurs.* No State can authorize a combination of men to act 
as a corporation within another State without that other State's con- 
sent ; nor can any State give privileges which in the slightest degree 
obstruct the policy of the National Government in matters of inter- 
state or foreign commerce. If, then, Congress wills that men shall 
not combine to restrain competition in interstate commerce, what 
possible authority can they obtain from any State to that end, 
whether by the particular form of license called an incorporation 
certificate or any other? And if Minnesota wills that men shall not 
combine to restrain competition in the local railway traffic of her 
own territory, what document can they obtain from an official of 
New Jersey which can lawfully be used to thwart that will ? I know 

1 Section 6. 

2 Lafayette Insurance Co. v. French, 18 How. 404, 407; Doyle v. Continental 
Insurance Co., 94 U. S. 53s, 540; Pinney v. Nelson, 183 U. S. 144. 

■Runyan v. Coster's Lessee, 14 Pet. 122, 129-30; Thompson v. Waters, 
25 Mich. 214, 221. 
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of none, if the will is properly expressed. His certificate is, after 
all, but a form of words, and by a form of words a rule of policy 
can never be evaded. * 

This reasoning applies to the purchase of the stock of another 
corporation for control, as much as it does to any other power which 
New Jersey is claimed by her corporation to have given it. The right 
to purchase and permanently hold stock in another corporation is not 
one universally inherent. 1 It depends upon special grants, expressed 
or implied, while purchase for control requires express permission. * 
In order to sustain a purchase by one corporation of stock in another, 
each of the two must have a special permit. The purchasing body 
must have been given by the State which incorporated it the special 
right to purchase stock. The body whose stock is purchased must 
have been given by the State which incorporated it the special right 
to have another corporation as a stockholder. Every State has undis- 
putedly the power to determine the qualifications of membership 
of its own corporate progeny, 4 as. well as their right to apply for 
membership in other similar bodies. Hence when a corporation of 
one State desires to hold and vote shares in a corporation of another 
State, the concurrent permission of both these States is a necessity ; 
and the permission of the latter State, where the actual work is being 
done, is the more important, especially when the purchasing corpora- 
tion has no separate function in the industrial world, but is an asso- 
ciation licensed for the sole purpose of participating in the advan- 
tages of the other. Not only is it common to overlook the difference 
between a natural and an artificial person, but it is common also 
to overlook the difference between a share of stock and other kinds 
of property. An industrial incorporation is, like a partnership, 
an association engaged in a business enterprise, and a shareholder is 
simply one of the persons engaged in the enterprise. Each share 
which he owns is a right to participate pro rata in the profits and 
property of the incorporated body, and, by vote at its annual election, 

*Jessel, M. R., in Bcllairs v. Bellairs, L. R., 18 Eq. 510, 516; Louisville 
& Nashville R. R. v. Kentucky, 161 U. S. 677, 693. Whether the acquisition 

by one company of all the shares of two others is a consolidation, merger 
or amalgamation of the latter is merely a matter of definition. See 2 Mora- 
wetz on Private Corporations, Section 942 ; Tod v. Kentucky Union Land Co., 
57 Fed. Rep. 47, 57; Standard Oil Case, supra. 

*i6i U. S. at p. 698. 

•De La Vergne Co. v. German Savings Institution, 175 U. S. 40, 55; 
1 Morawetz on Private Corporations, Section 432. 

4 1 Morawetz on Private Corporations, Section 35. 
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in its management. 1 It is a piece of property in the same sense 
only in which a partnership interest is a piece of property. When 
one corporation lawfully buys stock in another, the result is simply 
that while the latter still remains a collection of individuals, some 
of those individuals constitute collectively an association within an 
association, voting and drawing their dividends as a body, their 
vote being decided by their joint agent. It was the practical diffi- 
culty of this complicated situation, forcibly presented to the Supreme 
Court in the Letson case, which mainly influenced the court of its 
own volition to overrule its previous decisions, and to adopt for the 
future an arbitrary legal fiction. 

It is obvious that there are many ways in which a State may 
protect itself in the future against such organizations as this North- 
ern Securities Company, whether they be domestic or foreign. It 
may require that no corporation shall hereafter acquire, or shall after 
a reasonably distant future date continue to hold, more than say 
one hundred million dollars' worth of the stock of any corporation 
doing a local business within its territory. 1 It may even place the 
limit below this now modest appearing figure. It may place a limit 
upon the proportionate interest which one corporation can hold in 
another. Congress may supplement such legislation so that it may 
include interstate and foreign as well as strictly local commerce. 

There has been as yet, however, no legislation specifically attack- 
ing this form of combination. Does existing legislation, judicial or 
parliamentary, cover it? This is a question now in litigation, and 
I shall not discuss it. It is claimed by the corporations that the 
question is not a justiciable one, at least outside the limits of the 
particular State that sues, and an attempt is made to liken the case 
to one for the collection of a penalty.* This claim seems to me 
unsustainable. A State may sue to redress injuries which are 
strictly analogous to those suffeied by a private individual/ even 
though there may be penal remedies. 5 The Federal courts should 

1 Fisher v. Essex Bank, 5 Gray 373, 378. 

S I speak of corporations whose charters can, as in the case of most of these 
with which we are concerned, be amended, altered or repealed. Of course 
the stockholding company must be given time to dispose of its excess of stock. 

'Wisconsin v. Pelican Insurance Co., 127 U. S. 297. 

4 See Emperor of Austria v. Day and Kossuth, 2 Giff. 628; 3 DeG. F. 
& J., 217; United States v. Bell Telephone Co., 128 U. S. 315, 367; Missouri 
v. Illinois, 180 U. S. 240 and cases cited ; Kansas v. Colorado, U. S. Sup. Cl 
1902. 

•In re Debs, 158 U. S. 564. 
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be liberal in entertaining suits of our own States, who are allowed 
the right neither of fighting nor of agreeing with each other. Since, 
however, Minnesota can remedy her own injuries by legislation, 
especially since one of the railways is her own creation, there may 
be a question whether she has an adequate remedy which prevents 
her from suing in equity. An individual cannot go into chancery 
when he has a complete remedy in his own hands. There would be 
disadvantages, however, in an affirmative answer, as some State 
legislatures meet but once in four years, and special sessions are 
costly. 

Interesting questions of jurisdiction have been disclosed already 
in the Northern Securities litigation. The two railroads run par- 
allel through the northern tier of States, from Wisconsin to Wash- 
ington inclusive. The Great Northern is an incorporation of the 
State of Minnesota, subsequently reincorporated or licensed by the 
other States. The merger has been attacked in the courts by three 
sovereignties, the United States, Minnesota and Washington. The 
United States attacks the new combination on account of its bearing 
upon interstate commerce. Minnesota and Washington attack it on 
account of its bearing upon their local interests. Now, of these 
three, Minnesota seems to have the highest standing in court, for 
she created and to some extent endowed the Great Northern Com- 
pany. Her real controversy is with that company, or with the indi- 
viduals composing it, principal among whom is one of her own 
citizens, yet when she sues in the Federal Courts, relying upon the 
conclusive presumption that the members of the Northern Securities 
Company are citizens of New Jersey, she is turned out of court on 
the ground that the Great Northern Railway Company is a necessary 
party, and that the stockholders of that company (including of 
course the Northern Securities Company) are conclusively presumed 
to be her own citizens. 1 When, thereupon, she sues the Northern 
Securities Company, together with the other necessary parties, in 
her own tribunals, the main defendant takes the point that the real 
controversy is entirely between the State and itself, and therefore 
removes the case to the Federal Courts again. Thus we are led 
to the rather mortifying conclusion that when, under such circum- 
stances, a sovereign State of the Union gets into controversy with 

1 Minncsota v. Northern Securities Co., 184 U. S. 199. It is somewhat 
remarkable that the point was not taken by the counsel for the defendant, and 
that it was decided by the pourt without giving the State an opportunity to be 
heard upon it. 
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a private corporation, the private corporation has the choice of forum 
while the State has not. The Supreme Court seems to have con- 
sidered this to be the necessary result of a rather technical decision 
in a previous case 1 where a more ancient and broader doctrine* 
had been narrowly limited. The State of Washington, however, is 
free to prosecute the new corporation in the Federal Courts, because 
she is less interested and less injured than is Minnesota* since 
Washington only licensed the company which Minnesota created • 

Edward B. Whitney. 



1 California v. Southern Pacific Co., 157 U. S. 259. 

'Florida v. Georgia, 17 How. 478. 

'Washington v. Northern Securities Co., U. S. Sup. Ct., April 21, 1902. 
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THE JUDICIARY. 



"Give therefore thy servant an understanding heart to judge thy 
people that I may discern between good and bad/' was the prayer 
which King Solomon at the beginning of his reign offered to God. 
How many judges in the United States to-day have approached the 
Almighty with the same petition is known to Him alone, but the 
official acts performed by many of them justify the belief that they 
mistake the political boss for the Judge of all the earth and pray to 
him habitually not for understanding hearts "that they may discern 
between good and bad" but for shrewdness that they may discern 
between what will please and what will offend the man who has 
given them a brief authority and upon whose favor they rely for 
its continuance. 

In many of our States judicial offices have become the prey of 
spoilsmen. They have already degraded the Bench so far that there 
are few localities where the judicial office maintains in the minds 
either of its occupants or of those for whose protection it exists, 
the exalted position it once had and ought always to occupy. The 
diminutive mental stature of these spoilsmen enables them to inject 
their poison unobserved, for the mosquitoes which cause yellow 
fever are not easily detected. But while Gulliver slept Lilliputians 
bound him in fetters his great strength could not break, and the aim 
of this paper is to awaken before it is too late the power of reform 
that may be sleeping in the reader. 

A glance at the elected judiciary in our large cities and a slight 
acquaintance with the administration of law and justice (so-called) 
in those cities will reveal the grip of machine politics upon many of 
our courts. Upon police justices it is most conspicuous. These 
officials decide the majority of criminal cases. They are generally 
elected for short terms and are for the most part lawyers to whom 
the salaries, though small enough, are tempting because larger than the 
incomes they can earn by private practice. The would-be candidate 
depends for his nomination upon the boss, and for his election upon 
the "machine," a combination of men banded together for the pur- 
pose of running the government for their personal profit ; with the 
boss as the pilot who directs and controls it. The machine can exist 
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only by favor of the voters ; the constituents know this, and therefore 
every member of the machine from district committee-man to ruling 
boss is called upon more or less frequently to help voters in trouble. 
Lawless men can be made to vote with greater regularity than law- 
abiding citizens and for that reason are more valuable for machine 
purposes. Therefore it is that when notified that one of his voters 
has been arrested for fighting or drunkenness or perhaps a worse 
crime and brought before a magistrate for trial, the ward-boss inter- 
views the magistrate and, by some occult substitute for justice, the 
man whose head has been split open and who has charged the voter 
with assault is reprimanded, while his assailant is discharged. Only 
four months ago in one of the large cities of Ohio a prisoner who 
had been tried and committed to jail, when given a new trial by the 
police justice, was inadvertently asked by him whether she knew why 
a new trial had been granted her, and replied at once : 

"Yes; because Mr. (a ward-boss) told you to." 

These malarial influences are not confined to police courts. The 
anopheles have begun to fly higher wherever the elective system 
prevails. The boss wishes his servant to wear the ermine that he 
may be able all unseen to obtain and dispense remunerative appoint- 
ments for machine supporters and procure decisions in accordance 
with his interests. Not long ago the local boss in one of the chief 
cities of Ohio sent a note to a Judge of the Court of Common Pleas, 
bidding him decide in a certain way the case then being tried before 
him. The judge, a young man of sterling integrity and courage, 
incensed by the communication returned it by the bearer with this 
line subscribed : 

"I will decide this case as it ought to be decided." 
That reply sealed the writer's fate for renomination. A united 
bar and powerful State political influence failed to thwart the local 
boss or shake his determination. He openly declared that the Judge 
had refused to obey his will and therefore should not be renominated. 
The will of the boss prevailed. One of his henchmen was nominat- 
ed and elected. And it is by judges thus chosen that our rights are 
determined and questions of life and death decided! For this 
instance of political dictation to the bench illustrates a state of things 
by no means peculiar to Ohio. The same malaria is at work in New 
York and it appears wherever the elective system breeds the mos- 
quitoes which diffuse it. 

Four years have not passed since a justice in New York City was 
refused renomination because he declined to dance to the fiddling of 
Richard Croker. The records of the Bar Association in that city 
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show many a protest made, and many a battle fought against 
the machine-controlled and boss-ridden judicial products of 
the elective system. The bar is coming to feel that there are few 
upon the bench who are able to withstand political pressure in the 
performance of their official duties. Rare is the man who can suc- 
ceed both as an honest lawyer and a machine politician. In the New 
Jerusalem the lion and the lamb will lie down together, but not even 
there will the lamb and the hyena become friends. 

An honest judiciary is the last defence of the Republic, and this 
defence will be destroyed if things continue to go as they are going ! 

What is the remedy? Is it not in a judiciary with all judges 
from the lowest to the highest court appointed for life during good 
behavior? The objections which can be urged against that system 
are those only which inhere in human nature, and can be urged 
against all systems ; but the appointive has stood the test of trial bet- 
ter than any other. It places judges in a position where they can 
devote their whole energy to their proper work, without wasting 
a moment in scheming for re-election or planning what they shall do 
if they lose their places. 

A judge usually begins his life on the bench at a time when a law- 
yer should be winning his clientage. If true to his trust he will do 
nothing to create a private practice into which he may retire when 
his term of office expires, but will devote all his time and energy to 
his official duties. He is thus prevented from making alliances that 
will secure him business in the future, and ceasing to be judge he is in 
danger of becoming a nobody. The temptation to truckle to the 
boss who can keep him in office is too great for average human 
nature. Judges are human. 

Obedience to law is the foundation of our Republic. With it we 
have government; without it anarchy. Yet within a year a mass 
meeting assembled in Cooper Institute to denounce a justice of the 
Court of Appeals of New York State because he had written 
an opinion which he'd unconstitutional certain provisions of 
the State Labor Law which were deemed favorable to the 
members of the meeting. Not many months ago it was 
stated in the press that the president of a labor organiza- 
tion, a leader of national reputation, had spoken openly in defiance 
of an injunction issued against him. In the South, in some parts of 
the West there is no pretence of reverence for law when crimes which 
enrage a considerable part of the community are committed. Public 
officials even in the most orderly sections of our country have osten- 
tatiously refused to carry out the mandates of courts and the stat- 
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utes. Lawlessness thrives under legal protection. The people will 
not observe the law where the judges do not, but when it is gener- 
ally appreciated that "pull" and not desert elects those who preside 
m our courts, Belshazzar's guests will soon see the handwriting on 
the wall. 

Slavery threatened our national existence until a generation of 
young men began the agitation which in due time broke the slave's 
chains and saved the Union. 

A judiciary controlled by selfish politicians is more dangerous 
to our national existence than slavery ever was, because it is more 
insidious and more secret. The grip of machine politics upon our 
people is such that our government, though in name democratic, is 
rapidly becoming the most tyrannical in Christendom. 

Upon the young men and especially the young lawyers of our 
country the duty and privilege of breaking this tyranny are laid. If 
this duty is appreciated and performed faithfully the judiciary will 
be freed from political influence; but if not, the democracy will 
be murdered. "Ye cannot serve God and Mammon." 

Wm> Burnet Wright, Jr. 
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VI. 

Rights in Personam. 

General Provisions. — Whether the subject of an obligation should 
be capable of being estimated in money is a moot question. The 
French Code seems to have been based on the theory that it should 
be capable of being so estimated. The Japanese Code of 1890 was 
also based on the same doctrine and many European systems of 
jurisprudence adhere to the same principle. The present Japanese 
Code makes a new departure and provides in Article 399, that the 
subject of an obligation may be something not capable of being 
estimated in money. One of the reasons for maintaining that the 
subject of an obligation should be capable of appraisement in money 
is that, taking the contrary view, there would be a confusion of legal 
ideas with moral and social obligations. When the conceptions of 
moral and social obligations are so far advanced as to become com- 
mon and general, they are taken up by legislators and coordinated 
with legal obligations. It is impossible to draw a scientific line of 
demarcation between legal obligations on the one hand and moral or 
social obligations on the other, by inquiring whether the subject 
thereof can be estimated in money or not. The advance of civiliza- 
tion has necessitated the recognition of obligations the subject of 
which can not be reduced to a monetary equivalent, and that necessity 
increases with the progress of time. The rights and duties arising 
out of family relationship, for instance, have certainly no money 
value, or perhaps it is more accurate to say that they can not be 
expressed in dollars and cents. The Japanese rule on this subject, 
placed as it is, in the General Provisions is applicable to all rights 
in personam, whether they spring from contract or any other facts 
or conditions recognized by law. 
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The effect of an obligation. — When a party to an obligation fails 
to perform or to accept performance of the obligation in time, he is 
said to be in mora, to use the expression of the Roman law, and 
heavier duties are imposed upon parties in that condition. The 
Japanese Code provides, in this connection, that if a certain time is 
designated for the performance of the obligation, the debtor is in 
mora from such time ; if a time which is uncertain has been desig- 
nated for the performance of the obligation, the debtor is in mora 
after he has notice that such time has arrived ; that if no time has 
been designated for the performance of the obligation, the debtor is 
in mora after a demand for performance has been made upon 
him (^Article 412). Thus, according to the Japanese Code in the 
first case, the mere arrival of time places the debtor in mora, without 
any action on the part of the creditor. The French law on the other 
hand makes an express agreement on the subject between the parties 
necessary. The Japanese law, like the German, has recognized the 
principle that time itself is notice to the debtor. According to the 
French Code the creditor is never placed in mora, but the Japanese 
Code provides that if the creditor refuses to accept the performance 
of the obligation, he is in mora from the time a tender of per- 
formance is made to him. No explanation is required why a creditor 
who refuses to accept the performance of an obligation should be 
placed in the same category with a debtor who neglects to perform 
it. The offer of performance does not extinguish the obligation, 
but the creditor who refuses to accept performance is answerable 
for any damages occasioned thereby to the debtor. 

Where the nature of an obligation is such as not to admit of com- 
pulsory performance, no demand for specific performance can be 
made. The French and Japanese Codes on this point are identical, 
but the reasons for the rule are different. The framers and 
expounders of the French Code say that if a demand for specific 
performance should be allowed on such cases, it would restrain the 
personal liberty of the debtor. Hence the wording of the French 
law runs : "All obligations to do or not to do resolve themselves in 
damages, in case of non-execution on the part of the obligee." 
This, however, is hardly logical, for all obligations, in so far as they 
constitute the rights of the creditor, are restraints on the freedom 
of the debtor. The view taken by the framers of the Japanese Code 
was that the creditor, on the one hand, is entitled to the benefit of 
full performance of the obligation so far as such performance is 
possible and that the debtor, on the other hand, rests under the 
correlative duty to make, to the same extent, a like full performance 
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of the same according to the original intentions. Accordingly, the 
provisions of the Japanese Code on the subject are as follows : "If 
the debtor fails to perform his obligation voluntarily, the creditor 
may apply to the court for compulsory performance, except where 
the nature of the obligation does not admit of it. If the sub- 
ject of the obligation is the doing of an act, the creditor may 
apply to the court to have it done by a third person at the debtor's 
expense ; but if the subject of the obligation is the doing of a legal 
act, the decree of the court stands in the place of an expression of 
intention by the debtor. As to an obligation whose subject is the 
forbearance from an act, the creditor may apply to the court to have 
such acts as have been done undone, and proper measures taken for 
the future. These provisions do not affect the right to claim 
damages." 

The clear intention of the law is that the creditor shall be pro- 
tected to the fullest extent, and as nearly as possible according to 
the original intention of the parties. The provision allowing an 
application to the court to have the obligation performed by a third 
person at the expense of the debtor is a new conception, which finds 
its first expression, it is believed, in the Japanese Code. 

Joint Obligations. — Joint obligations, or obligations solidaires, 
are, in the French Code, divided into "solidarite" between the credi- 
tors, and "solidarite" on the part of the debtors. The latter corre- 
sponds to joint and several liability. When each one of the several 
creditors can demand the performance of an obligation and the 
performance made to one of them frees the debtor as against all, 
even where the benefit thereof is capable of division, the obligation 
is said to be solidaire between all creditors. It is at the choice of 
the debtor to make performance to any of the creditors, unless he is 
prevented from doing so by the prosecution of one or more other 
creditors. These provisions are entirely omitted from the Japanese 
Code, not because they are considered harmful, nor with an intention 
of prohibiting the creation of such an obligation, but because as a 
matter of practice there is little occasion for it, and in case such an 
occasion should arise, it can be met by other methods recognized by 
law. Concerning joint obligations in respect of debtors, the Japanese 
Code provides that where several persons are liable for a joint 
obligation, the creditor may demand performance of the whole 
obligation, or only a part of it, either from one of the debtors, or at 
the same time or successively from all the debtors ; that the existence 
of a reason for the invalidity or rescission of a legal act as to one 
of the joint debtors, does not impair the validity of the obligation 
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as to the other debtors; that a demand for performance made to 
one joint debtor has effect against all the debtors, and that if a 
novation is effected between one of the joint debtors and the creditor, 
the latter' s claim is extinguished as to all the joint debtors. Neither 
in the French nor the Japanese Code are joint obligations ever 
presumed. They can only be brought into existence in virtue of 
express provisions contained in the act creating the obligations 
(Japanese Code, Article 427; French Code, Articles 1197, 1202). 

In case one of the joint debtors having a claim against the credi- 
tor, establishes a set-off, the creditor's claim is extinguished for the 
benefit of all. Respecting the question whether the other joint 
debtors ought to be allowed to raise the plea of set-off when the 
joint debtor having the claim does not do so, the Japanese Code 
provides that such plea may be so raised in so far as such debtor's 
share of the joint obligation is concerned. The French law expressly 
prohibits such a plea. Article 1294 is explicit on the subject. It 
declares that a joint debtor can not plead as a set-off that which the 
creditor owes to his co-debtor. The German law on the subject is 
the same (Article 422). Theoretically speaking, the Japanese law 
is opposed to the principle that in the case of a joint obligation, each 
debtor is liable for the performance of the whole obligation and 
that the plea of set-off can only be raised by the debtor who has a 
claim against the creditor. But on the practical grounds of con- 
venience there are reasons for preferring the Japanese rule. To say 
that a joint debtor is liable for the performance of the whole obliga- 
tion only determines his relation to the creditor. As between the 
debtors it is enough if he performs his share of the obligation, and 
when he performs the obligation beyond his share, to that extent he 
performs an obligation belonging to another, for which the right to 
demand contribution exists. Now under the French law, if the 
demand for performance be made by the creditor upon a joint 
debtor having no claim to plead in set-off, the latter would have to 
perform the whole obligation and look to his co-debtor for his share 
of the obligation, while such co-debtor would in turn have his 
remedy against the creditor in the form of an independent claim. 
If in such cases the obligations were not voluntarily performed, 
there would result according to the French rule, three sets of 
action, while by the Japanese law the multiplicity of litigation is 
avoided. 

In case a joint debtor has obtained from the creditor release 
from the joint lability, and one or more of the remaining joint 
debtors have not the means to perform, the question arises who is 
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to bear the portion which the insolvent debtor is bound to pay. On 
this point the French law provides (Article 1215), that the portion 
of the obligation which would have been borne by the insolvent 
debtor is to be contributed by the solvent debtors and the debtor 
who has been released. The Japanese Code, on the other hand, 
declares in Article 445, that if a joint debtor has obtained release 
from the joint liability, and one of the remaining joint debtors is 
without sufficient means to repay his share of the obligation, the 
creditor bears the share which the debtor who has been released 
from liability would have borne, in respect of that portion of the 
joint obligation which the insolvent debtor is unable to pay. It is 
plain that the responsibility of other joint debtors can not be increased 
by any transaction between one joint debtor and the creditor ; hence 
the portion of the obligation of the insolvent debtor ought not to be 
charged to the remaining debtors. It is also clear that the creditor, 
in giving release to a joint debtor, intended to discharge him from 
all liability in respect of the obligation. If such a debtor should be 
required to contribute his share after his release, even in case there 
were insolvent debtors, the effect of the release would not be com- 
plete. By making the creditor bear the burden, the rights of the 
remaining debtors are not infringed, and the debtor who has obtained 
release is entirely freed from obligation, and the creditor has no 
grounds for complaint, because it was he who granted the release. 

Suretyship. — Suretyship is a contract by which a person binds 
himself to perform an obligation in case the principal debtor does 
not perform it. The obligation is usually created at the same time 
as the principal obligation and with the knowledge and consent of 
the principal debtor. But it may be created at a different time and 
without the knowledge or consent of the principal debtor. It being 
an accessory contract to secure the performance of the principal 
obligation it naturally follows the condition of the principal obliga- 
tion, if for any reason such principal obligation is at any time 
extinguished. In certain cases, however, it was thought necessary 
to make exceptions. Article 2012 of the French Code states as a 
general rule that suretyship can only be made upon a valid obligation, 
and in the second clause of the same article, it is provided that where 
an obligation may be invalidated for reasons purely personal to the 
debtor, such an obligation may form the subject of the contract of 
suretyship and there is given as an example the obligations entered 
into by minors. If, therefore, a minor on reaching majority, cancels 
an obligation entered into during minority, the contract of suretyship 
remains in force. In such cases, the French jurists hold that 
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although there is no legal obligation to be secured by suretyship, yet 
there is a moral or natural obligation of the minor. The Japanese 
law bearing on the subject is stated as follows : "If a surety guaran- 
tees an obligation which may be rescinded on the ground of legal 
incapacity, knowing of the existence of such incapacity at the time 
he agreed to guarantee the obligation, he is presumed in the event 
of its non-performance or rescission to have entered into an inde- 
pendent and identical obligation." It will be observed that a person, 
who with knowledge of the existence of grounds for rescission 
guarantees an undertaking of a minor, is considered to have incurred 
two different sets of obligations, one strictly and purely an obliga- 
tion of suretyship which lapses with the extinction of the principal 
obligation, and the other an independent obligation on condition 
precedent which comes into force with the rescission or non-perform- 
ance of the principal obligation. 

Assignment of rights in personam. — According to Anglo-Ameri- 
can jurisprudence rights in personam are not, as a general rule, 
assignable. These rights are mostly created by contract. They are 
the result of the exercise of free-will and bind the parties and ought 
to bind the parties only. If assignment is allowed to the creditor 
as a right the debtor might be obliged to perform his obligation to a 
different and unknown creditor. The debtor might have had a claim 
to set-off as against the former creditor, which he would not be able 
to set up against the new creditor. Therefore, if the interest of the 
debtors is alone consulted, it will be better not to allow the assign- 
ment of rights in personam. But the demands of modern civilization, 
accompanied by the development of credit has required and made it 
expedient to relax the rule and even by Anglo-American jurisprud- 
ence certain rights in personam have, for a long time, been assign- 
able without the special consent of the debtor. The Japanese Code, 
in consonance with the principle recognized in the systems of con- 
tinental Europe, has adopted the doctrine, that as a general rule, 
rights in personam are assignable. Article 466 provides that rights 
in personam may be assigned, provided always that they are of a 
nature which admits of assignment. Obligations that consist in 
the payment of money are of such nature that they can be performed 
by any person, and in these cases the rights are assignable under 
the Japanese law, but rights which arise out of personal relations, 
such as parents and children, are not assignable. The second clause 
of the same article declares that the provisions of the preceding 
clause do not apply if the parties have expressed a contrary inten- 
tion, but that such expression of intention can not be set up against 
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a third person acting in good faith. If, therefore, the debtor desires 
to protect himself against the possibility of being obliged to perform 
his obligation to a new or strange creditor, he has only to express 
such an intention in the instrument creating the obligation. The 
assignment of the obligation being accompanied by the delivery of 
the instrument to the new creditor, the latter would not be able to 
plead ignorance. A further protection for the debtor is found in 
Article 467, where it is provided that the assignment of a right in 
personam in which the creditor is specified by name can not be set 
up against the debtor, or a third person, unless the assignor has 
notified the debtor of the assignment, or the latter has given his 
consent thereto. Upon this point, according to the French law, the 
notice to the debtor may be given either by the assignor or the 
assignee, but as against persons other than the debtor, the notice 
must be given by the assignee (Articles 1690, 1691). This pro- 
vision is open to criticism for under it, it is possible for a person to 
whom an assignment has not really been made, to pretend the con- 
trary, and thus to practice a fraud on the debtor or other third 
persons. Certainty would be secured if the law should provide that 
the notice must be given jointly by the assignor and assignee, but 
that would be at the cost of delay. Hence the Japanese Code, as 
well as the German Code, simply provides that it is sufficient if the 
notice of the assignment is given by assignor only. 

Performance. — Consistently with the principle adopted in respect 
of the assignment of rights in personam, the Japanese Code enacts 
that performance of an obligation may be made by any third person, 
unless its nature does not admit of it, or the parties concerned have 
expressed a contrary intention. It is further enacted that a person 
who has no interest in the performance, can not make performance 
against the will of the debtor (Article 474). 

Article 480 provides that a person who produces a receipt is 
deemed to have authority to receive performance. No similar pro- 
vision is found in the French Code or in any of the codes promul- 
gated previous to the Japanese Code. It is not, however, a new 
departure in Japan. It is in accord with the custom which formerly 
obtained and the Code has simply made it a legal presumption. It 
is to be recommended for the reason that it simplifies the manner of 
performance. The German Code has also adopted the same rule 
(Article 370). 

As to the place where the performance is to be made in absence 
of express contract, — whether at the domicile of the creditor or that 
of the debtor, or the domicile of the debtor at the time the obligation 
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was created, laws of various countries differ. The French law pro- 
vides (Article 1247), that where the obligation consists in the 
delivery of specified goods the performance is to be made at the 
place where the goods were at the time the obligation was created, 
and in all other cases, at the place of the domicile of the debtor. 
Where the delivery of a specific thing is the object of an obligation, 
the Japanese law on the subject follows the French law, but in all 
other cases the domicile of the creditor is declared to be the place of 
performance (Article 484). Such was the law in Japan before the 
Code was adopted, and we saw no necessity for altering it. The 
provisions of the German law on the subject are the same as the 
French (German Code, Articles 269, 270). There is room for doubt 
whether a person making performance may require as a right, a 
receipt or the surrender of documents evidencing the obligation 
where there are such documents. There is no provision on the sub- 
ject in the French Code. The Japanese (Articles 486, 487) and 
German (Articles 368, 371) Codes contain provisions expressly 
giving the person making performance of an obligation the right to 
require a receipt or the surrender of the documents as the case 
may be. 

In certain cases a debtor may be released from his liability by 
depositing the object of the obligation. The French Code confines 
it to the case where the creditor refuses to accept performance 
(Article 1257). The Japanese Code adds two more cases: first, 
where the creditor is unable to accept performance, and second, 
where the person performing, without fault on his part, can not 
ascertain who is the creditor. It is possible that the creditor may 
not be able to receive performance by reason of illness or absence 
when the obligation becomes due, or his rights may be attached by 
his creditors and thus he would be unable to receive performance. 
It is also possible that several creditors may contend for the per- 
formance of the same obligation, or the right might be assigned, 
and thus the debtor would be unable to determine to what person the 
obligation should be performed. In these cases it is just that the 
debtor should be allowed to exempt himself from further liability by 
depositing the thing forming the subject of the obligation. If, how- 
ever, the thing forming the subject of performance is not suitable 
for deposit, or if it is perishable or liable to injury, or if the keeping 
would be unreasonably expensive, it is provided that the person 
performing may, with the permission of the court, sell it at auction 
and deposit the proceeds (Article 497). 
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In certain cases a person who performs on behalf of a debtor is 
subrogated to the right of the creditor, that is, he takes the place 
of the creditor vis-<b-vis the debtor. The Japanese Code provides 
that the consent of the creditor at the time of performance is essential 
to subrogation, and also that a person who has a rightful interest in 
the performance of an obligation is subrogated by operation of 
law (Articles 499, 500). One of the debtors of an indivisible or a 
joint obligation, or the purchaser of an object which has been pledged 
or mortgaged, etc., would come under this provision. The French 
Code separates subrogation into legal and conventional, and in respect 
of the latter, it provides that subrogation may take place by the 
consent of the debtor. This hardly seems just, for by subrogation, 
the person performing on behalf of the debtor steps into the position 
of the creditor and exercises whatever rights the creditor might have 
had against the debtor. It would, therefore, appear to be more 
reasonable to require that the creditor's rather than the debtor's con- 
sent should be obtained. 

Set-off. — Where parties have incurred toward each other obliga- 
tions of the same kind, set-off has in various systems of jurispru- 
dence been recognized as a proper means of discharging the reciprocal 
obligations. In some countries set-off can only be pleaded in defense 
to an action. In others the discharge of an obligation is effected by 
operation of law when the conditions necessary to the set-off are 
fulfilled even without the knowledge of the parties. The French 
Code has adopted this latter principle (Article 1290). The Japanese 
Code provides that a set-off takes place by means of an expression 
of intention made by one party to the other (Article 506). Set-off 
is a right given to a person, under certain circumstances, as a mode 
of discharging his obligation. As it is a right, it does not require 
the consent of the other party. But to provide, as does the French 
law, that it takes place merely by operation of law even without the 
knowledge of the parties, would be an undue interference with the 
private affairs of individuals ; while to say, that it can only be pleaded 
in defense, unnecessarily limits the usefulness of this simple method 
of discharging an obligation. The Japanese Code pays due defer- 
ence to the will of the parties by making set-off dependent upon an 
expression of intention, not confining it to a plea in defense to an 
action. This is in harmony with the latest legislative precedents as 
shown by the Saxon and Swiss Codes. 

Contracts. — In the French law the term "Contract" is only 
applied to an agreement by which rights in personam are created. 
Agreements by which rights in personam are transferred, altered or 
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extinguished, or by which rights in rem are created, etc., are styled 
"Conventions" There seems to be no reason or necessity for the 
distinctions. In the Japanese Code the term "Kciyaku," or contract, 
is employed to denote any agreement whose object is to produce a 
legal effect within the province of private, as opposed to public, law. 
Hence it includes all agreements by which rights in rem as well as 
rights in personam are created, altered, transferred or extinguished. 

The French law considers the existence of a "cause" as an 
essential element in the formation of a contract (Articles 1130, 1131). 
But the "cause" of the French law is not the Same as the "considera- 
tion," which is an essential element in forming a valid contract in 
contemplation of Anglo-American jurisprudence. What a con- 
sideration ought to be is very clearly settled in the latter; but to 
ascertain what a "cause" should be in the French law is a more 
difficult task. Besides in practice, no importance seems to be 
attached to the question of the "cause." This is probably due to 
the provision of Article 1132, where it is declared that a contract is 
none the less valid, even though the cause is not expressed. 

The Japanese Code has dispensed with these legal requirements 
and nothing like the rules which obtain in America and England con- 
cerning the consideration of a contract, or in France respecting 
"cause," are found in it. It is difficult to conceive why the expres- 
sion or the want of expression of an acknowledgment of the receipt 
of a nominal sum of money, for instance, should be considered so 
important as to make the validity of an obligation dependent upon 
such expression. 

Advertisements. — In Article 529 and the three subsequent articles 
of the Japanese Code are laid down the rules to be applied in cases 
where proposals are made by advertisements. It is provided that a 
person who advertises that he will give a fixed remuneration to who- 
ever performs a certain act, is bound to give such remuneration to 
any person who performs the act. The advertiser is permitted to 
cancel the advertisement so long as the act specified is not completed, 
following in this respect the same means that were used for adver- 
tising. Explicit rules for application in cases where there are several 
persons who perform the act in question are also laid down. At the 
time the French Code was elaborated, the organs for appealing to 
the public were not developed as they have been in recent years, and 
of course no provisions of this kind were then found necessary. 
But having in view the peculiar circumstances attendant upon pro- 
posals made in this manner and the frequency of cases in which this 



THE CIVIL CODE OF JAPAN. 413 

mode is resorted to, it was found necessary that special provisions 
on the subject should be introduced into the Code. 

Effect of a Contract — When a specified thing is the subject- 
matter of a bilateral contract, if the thing is damaged or lost from a 
cause not attributable to the debtor the question arises, upon whom 
are to fall the consequences. Is the debtor to bear the damage or 
loss? Is he bound to refund the purchase money if already paid, 
or if not paid, is he deprived of the right to demand payment? It 
would seem at first sight that since the delivery of the specified thing 
and the payment of money are originally so closely related to each 
other, the impossibility of delivery should release the creditor 
from the obligation of making payment. But this is an erroneous 
conception; for when a bilateral contract is once concluded it is 
resolvable into two sets of obligations. In the example given, one 
of the parties would be bound to make the delivery of the specified 
thing, while the other would be bound to make payment and the 
duty of each may be considered as an independent obligation, and 
there is no reason why the debtor should suffer loss occasioned by 
causes for which he is not responsible. The question may also be 
considered from another point of view. As soon as the contract is 
made in a case like the one above referred to, the ownership of 
the specified thing is transferred from one party to the other, and 
therefore, if it is damaged or lost, the injury should fall on the 
owner. Conversely, if the price of the thing should rise after the 
conclusion of the contract, the party who is bound to make delivery 
would not be entitled to demand on that account the payment of any 
more money than was called for by the original contract. The profit 
would accrue to the other party. This is the view taken by both the 
French and Japanese Codes, although the German Code has adopted 
the contrary principle and makes the debtor bear the consequences 
of the loss or injury. 

The French Code lays down the general rule that a person can 
only bind himself in his own name and for his own benefit (Article 
1 1 19), and that the effect of a contract is limited to the parties to 
the contract (Article 1165). Th* s IS the natural result of the 
principle that the object of an obligation must be capable of being 
estimated in money, that is, an obligation must result in a benefit 
to the creditor. Consequently where an agreement is so made as to 
confer a benefit on a third person, not a party to the contract, such 
an agreement would not create an obligation under the French law. 
The requirements of modern society demand the recognition of the 
contrary principle; namely, that an agreement entered into for the 
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benefit of a third person should be enforceable. The contract of life- 
insurance is a very good illustration. The contract is entered into 
between the insurance company and a living person, but the obliga- 
tion on the part of the insurer is to be performed to a third person 
upon the death of the insured. The Japanese Code provides that if 
a party to a contract has agreed to make a prestation to a third 
person, the latter Jias the right to claim such prestation directly from 
the former, and that in such case the right of the third person comes 
into existence at the time when he expresses to the debtor his inten- 
tion to take the benefit of the contract. The German Code goes 
still further, and provides that the obligation is at once created 
between the debtor and the third person without any expression of 
intention on the part of the third party to take the benefit of the 
contract. Even a benefit can not be forced on another, and therefore 
the German Code provides further that in case the third person 
expresses an intention that he does not desire to take the benefit of 
the contract, then the obligation is deemed not to have been created 
ab initio. 

Rescission of a Contract. — With respect to the mode of rescind- 
ing a contract the Japanese Code provides that if by virtue of the 
contract itself, or of a provision of law, one of the parties has the 
right to rescind it, this is effected by means of an expression of 
intention made to the other party (Article 540). The French Code, 
on the other hand, enacts that rescission must be made by an applica- 
tion to the court (Article 1134). A legal proceeding always means 
a certain amount of delay and expense. The Japanese has adopted 
the simpler method. 

Beth the French and German Codes make donation a formal 
contract, that is, to say, it must be evidenced by certain documents 
prescribed by law. The reason usually assigned is the necessity to 
prevent persons from hasty acts. It is a relic of that false assump- 
tion which formerly assigned to legislators a greater measure of 
wisdom than was possessed by the people. Such a restriction is not 
only inconvenient, but it often prevents persons from exercising their 
intention. According to the Japanese Code, donation takes effect 
when one of the parties expresses his intention of giving pr operty 
of his own to the other party without consideration, and the other 
party accepts the gift. But a gift not expressed in writing can be 
rescinded by either party, except so far as performance has already 
been made. 

Sale. — The definition of sale is found in Article 555 of the Japan- 
ese Code. It is there stated that a sale is effected when one of the 
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parties agrees to transfer a property right to the other party and 
the latter agrees to pay him a price therefor. When the property 
of another person is made the subject of a sale, the French law 
expressly states that there exists no sale, but gives the purchaser 
the right to demand damages if he was ignorant of the fact The 
Japanese Code has adopted the contrary principle. Article 56c 
reads : "If a right of another person is made the subject of a sale, 
the seller is bound to acquire such right and transfer it to the buyer." 
If the effect of a sale is to transfer the ownership itself, then as a 
logical consequence the sale of a thing over which the seller has 
no ownership must be regarded as null and void, but by Japanese 
law a sale of this kind only creates an obligation to transfer the 
ownership, but does not transfer it. Therefore the sale of a right 
belonging to another need not necessarily be considered as null and 
void, but the intention of the parties is carried out by compelling the 
seller to obtain such a right and transfer it to the buyer. 

The French and German Codes recognize the contract of repur- 
chase as to movables (French Code, Article 1659; German Code, 
Article 497). It is defined to be a contract by which the seller 
reserves to himself the right to retake the thing sold, by restoring 
the purchase money with interest, and incidental expenses incurred 
by the buyer. The Japanese Code simply limits this species of con- 
tract to immovables, for in respect of immovables the contract may 
be registered and notice thereby given to third persons of its exist- 
ence, but, no method, by which such notice can be given, exists in 
regard to movables. The ownership of a movable is transferred by 
mere delivery of the thing, and therefore, if the purchaser should 
transfer it to a third person the original seller's right of repurchase 
would not bind the new purchaser. Hence even if this contract 
were recognized by law it would be impossible to secure the inforce- 
ment thereof, accordingly it was omitted from the present Japanese 
Code. On the subject of the sale of immovables the French law 
contains a peculiar provision to the effect that the seller may rescind 
the contract within two years, if the price obtained for it is found to 
be so low that his loss amounts to over seven-twelfths of the actual 
value. The absurdity of such a provision need not be commented 
on. In these days perfect freedom is given to sellers and buyers 
to sell and buy at whatever prices they may agree upon. I need 
hardly add that nothing of the kind finds a place in the Japanese 
Code. 

Hiring and Letting. — Hiring and letting is the locatio conductio 
return of the Roman law. It is effected when one of the parties 
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agrees to allow the other party to use and take the profits of a thing, 
and the other party agrees to pay rent for it. Either a movable or 
an inmovable may be made the subject of hiring and letting. 
Whether the right thus created should be regarded as a right in rem 
or a right in personam has been the subject of conflicting opinions 
among jurists. The Japanese Code treats it as a right in personam, 
but in respect of immovables, if the contract is registered, it is good 
against third persons (Article 605). Upon the question whether 
the hirer can sublet or assign the subject of the contract, the French 
Code provides that he may do so unless expressly prohibited by the 
terms of the contract. The rule adopted in the Japanese Code, on 
the contrary, is that a hirer may not, without the consent of the 
lessor, assign his right to another person or sublet the thing hired 
(Article 612). There may be special considerations which induce 
the lessor to let a thing to one person, but the same considerations 
would not apply to other and perhaps unknown parties. It would 
be unjust to impose on the person letting, such a party without his 
consent. 

With respect to the hiring of services, a contract can only be 
entered into for a fixed period or for a determinate work. This is 
the rule of the French law. Therefore a contract of this kind for 
life would be illegal. The rule is intended to prevent anything 
resembling slavery. No such prohibition appears in the Japanese 
Code, but the same object is attained by the provision that if the 
duration of the contract of hiring is for more than five years or 
for the lifetime of one of the parties, or of a third person, either 
party may at any time after the expiration of five years rescind the 
contract, but as to apprentices in a commercial or industrial business, 
such term is ten years (Article 626). During long periods of time, 
wages are apt to fluctuate and it would be contrary to public policy 
and economy, that parties to a service contract should continue to 
be bound by an agreement which is at variance with the times. At 
the same time the liberty of people in disposing of their services by 
contract should be recognized. Japanese law gives as much scope 
to the freedom of contract as is compatible with public welfare. 

Association. — Association, or soditi, is defined in the French 
Code to be a contract by which two or more persons agree to bring 
certain things together with a view to share the profit. Profit is 
therefore the object of the contract. This, however, unnecessarily 
limits the usefulness of the contract. There are cases when parties 
may desire to enter into this kind of contract with objects other 
than gain. Accordingly, in the Japanese as well as the German 
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Codes, nothing is said regarding the object of association, and the 
contract of association is defined to be simply a contract in which 
several parties agree to contribute money, or other things, and engage 
in a joint undertaking. 

Amicable Arrangement. — When parties agree to settle their dis- 
putes by making mutual concessions, such agreements are called 
amicable arrangement. Concerning the effect of this kind of con- 
tract, the French law prescribes that it has the authority of a final 
judgment. The logical consequence of this is that if a thing, the 
ownership of which is disputed between two parties, is determined by 
amicable arrangement to belong to one of them, the party thus tak- 
ing the thing is deemed to have been the real owner from the begin- 
ning. The ownership is not considered to be conferred on him by 
the arrangement. This presumption may in some cases prove 
injurious, for if the title to a thing should be attacked by a third 
person, it could only be defended by opposing the rights of one of 
the parties, whereas by opposing the rights of both parties the 
attack might be successfully resisted. The Japanese Code does not 
place amicable arrangement on the same footing as a final judgment, 
but merely states that, if by an amicable arrangement, it is settled 
that one of the parties possesses, or that the other party does not 
possess, the right which was the subject of the dispute, and conclu- 
sive proof is afterward produced that this right did not previously 
belong to the party first mentioned, or that it did belong to the other 
party, such right will be regarded as having, by the arrangement in 
question, been either transferred to the first mentioned party, or 
extinguished. 

Management of business. — The term "jimu-kwanri" or the man- 
agement of business, is applied to cases where one person assumes 
the management of another person's affairs without being bound or 
authorized to do so. The rights and duties arising out of such 
relations are considered in the French Code under the head of quasi- 
contracts. In the Roman law they were treated as illegal acts. The 
French law does not go so far as the Roman law, but it looks on 
such a person with a suspicious eye, and if he obtains for himself 
any benefit by the management, he is obliged to restore it as an 
improper profit. But later legislative precedents give this relation 
a distinct heading and treat it on the same footing as a contract or 
other obligation. The management of another person's affairs is 
now deemed to be undertaken with good intentions to protect the 
interests of the principal. No harm is meant to the principal, nor is 
it based on any benefit which might accrue to the manager. In a 
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word there is no taint about the matter. It would not, therefore, 
be reasonable to treat it as an illegal act, nor is it necessary to look 
upon it with suspicion. The Japanese Code has adopted this view, 
and so far as the peculiar circumstances admit, applies to it the rules 
relating to agency. 

Delicts, or Wrongful Acts. — Delicts, or wrongful acts, arc the 
"torts" of Anglo-American jurisprudence. The French law on the 
subject is contained in the five articles, 1382-1386. The student 
of comparative legislation is struck by the paucity of rules in the 
French law relating to delicts, and the large mass of law on the 
subject of "torts" in the common law system. This is not the 
proper place to examine the various causes that have led to this 
difference. But one characteristic of the Anglo-American people 
may be mentioned which has exercised great influence in the develop- 
ment of the exact and detailed principles in regard to torts. I refer 
to the right loving nature or instinct of the race. The Japanese 
law on the subject is comprised in sixteen articles, and the provisions 
are quite comprehensive. Article 709 states that a person who inten- 
tionally or negligently violates another's right is bound to make 
compensation for the damage arising therefrom. The next article 
prescribes that whether the case be one of injury to the person, 
liberty or reputation of another, or to his rights of property, the 
person who, under the provisions of the preceding article, has rend- 
ered himself liable for damages, must also give compensation for 
injury other than to rights of property. Regarding the liability of 
minors or of persons of unsound mind or their guardians; of 
employers for the wrongful acts of their employees; of persons who 
employ contractors ; of the possessors of animals, etc., minute pro- 
visions are made. Two peculiar features, however, may be men- 
tioned: First, where a person is killed by the wrongful act of 
another, the right is given to the parents, to the husband or wife and 
to the children of the person killed to demand compensation for 
damage, even though no property right of theirs has been violated. 
Second, in regard to contributory negligence of the injured person, 
it is provided that if the injured person is himself in fault, the court 
may take that fact into consideration in determining the measure of 
damages. Thus the existence of contributory negligence is simply 
made a. factor in estimating the amount of damages. 

The remaining books of the Japanese Civil Code concern Family 
Relations and Succession, and for reasons which have already been 
explained, do not come within the scope of the present review. My 
task is, therefore, completed. I fear I have not always succeeded 
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in making my meaning entirely clear, and I am conscious of having 
failed to present my observations in the most pleasing form; for 
these and other short-comings I must crave indulgence since I have 
been obliged to speak in a foreign tongue. 

I have attempted to show, that while the f ramers of the Japanese 
Code were guided in their labors by a spirit of wise and prudent 
eclecticism, they were not, in any case, mere copyists, for in many 
instances they introduced new legal conceptions, and in all instances 
they endeavored to make the law responsive to the requirements of 
the country, qualifying theory by a thoughtful regard for practical 
considerations. But, in any event, if I have, in the language of 
Lord Coke, been able to "move the diligent student to doubt," and 
consequently to inquire what the law and the reason of the law are, 
I shall deem my efforts abundantly rewarded. 

Kasuo Hatoyoma. 
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At the outset of the Spanish War, it will be remembered, Con- 
gress disclaimed "any disposition or intention to exercise sovereignty, 
jurisdiction or control" over Cuba except for its pacification; it 
asserted its determination "when that is accomplished, to leave the 
government and control of the island to its people/' This "self-de- 
nying" resolution was designed to convince the European powers 
of the altruism underlying the intervention of the United States; 
also to reassure the Cuban insurgents. It is hardly probable, 
however, that any European power except Great Britain believed in 
American singlemindedness. Nor have the Cubans been without 
suspicion, at times since the war, that the island had merely changed 
masters. 

It is doubly interesting, therefore, to know that the sovereignty of 
Cuba is on the point of transfer to its inhabitants, to comment upon 
the possible consequences of this notable act of good faith. 

One result should surely be an added weight and influence lent to 
American diplomacy. As good faith is the basis of all international 
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negotiation, this proof of it should convince European statesmen that 
in dealing with the United States they can count upon a straightfor- 
ward policy, honestly fulfilling its promises. Such a reputation, from 
the mere standpoint of expediency, is conspicuously worth while. If 
this is true in Europe, much more is it the case in reassuring our 
South and Central American neighbors. These republics might 
well be now and then disturbed by the tremendous growth in power 
of every kind which they cannot but realize our country is witness- 
ing. Our thinly veiled claim to the headship of the continent, 
which occasionally crops out, is a political factor to be kept always 
in view. But if this headship is to be unselfishly employed it is 
not to be feared. Full consciousness of this means neighbors sym- 
pathetic instead of suspicious; it means commerce mutually profit- 
able rather than mutually and jealously restricted; it means influ- 
ence for good not for evil. 

From the Cubans themselves, perhaps, we should not look for 
much of open gratitude. They have a right to say, that before 
taking our hands off we did some bargaining. But tariff conces- 
sion and freedom are positive facts; relief from debt and the 
chance of national prosperity are positive benefits; the impetus 
given to public health and education and honest administration are 
proofs of good will which cannot be misunderstood. And so, how- 
ever the experiment in government may work out, whatever the 
future may have in store, Cuba must see that she has had her chance. 
If failure and confusion drive her into union with the United States, 
it will be by choice, not compulsion. Or if under the protection of 
the Monroe Doctrine, fairly applicable here, Cuba leads a contented 
and prosperous independent life, secured against all danger of 
foreign aggression, it will be because her powerful friend "has 
fought a good fight" and "has kept the faith." 

* * * * 

We are glad to announce that the movement, initiated last year, 
for securing a portrait of the Hon. Simeon E. Baldwin, has been 
carried to a successful conclusion. At a recent meeting of the 
Board, Prof. William Frederic Foster, who very kindly acted as 
Treasurer of the Baldwin Portrait Fund, presented his report, which 
was accepted with thanks by the Journal. 

The work was executed by Prof. J. H. Niemeyer, Acting 
Director of the Yale Art School, and is pronounced an admirable 
likeness. The picture will be formally presented to the Yale Law 
School at the coming Alumni luncheon, which will be held in Hen- 
drie Hall, June 23rd. 
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Judge Baldwin, as a man and as an instructor, has for a long 
time meant so much to the Yale Law School, that the presentation 
of this portrait by his students, past and present, is but a slight 
indication of the esteem in which he is held both in and out of the 

classroom. 

* * * * 

Hon. William D. Guthrie of New York City will be the 
William L. Storrs lecturer in the Yale Law School for 1902-1903. 
He has selected as his subject : "Nationality Under the Constitution 
of the United States." Owing to Mr. Guthrie's engagements it is 
quite probable that the lectures will riot be delivered until the Spring 

Term of 1903. 

* * * * 

The step which the Faculty recently took in deciding to lay 
out the grounds in the rear of the Law School building is meeting 
with unanimous approval. Three sides of the grounds will be edged 
with flower beds and walks, while a tennis court will occupy the 
central portion. In the rear of the lot provision has been made for 
hand ball courts, quoits, and base ball passing. The work is about 
completed and we believe the improvement will be no small factor 
in developing and fostering the esprit de corps of the Department 

* * * * 

The Senior Class Bode — The Yale Shingle, as recently issued is 
of more than usual interest in its composition and appearance. 
The 1902 volume is larger than any preceding number, and is typo- 
graphically an excellent piece of work. The editors are O. O. 
Lamontagn, John L. Gilson and A. Lonergan. Among the notable 
features are contributions by Hon. Simeon E. Baldwin, Hon. 
William K. Townsend, Prof. Henry Wade Rogers, Hon. David 
Torrance and Mr. Thomas Thacher. The Bicentennial is treated his- 
torically and graphically. Numerous half-tone illustrations are 
given of the members of the faculty, campus scenes as well as photo- 
graphs of members of the class, with characteristic "grinds, 19 and of 
Law School men prominent in University affairs. 

» * * * 

At the annual meeting of the Board held May 22nd, 1902, the 
following officers were elected for the ensuing year: Chairman, 
Stanley Wells Edwards, Granby, Conn. ; Business Manager, Frank- 
lin Carter, Jr., New Haven, Conn.; Assistant Business Manager, 
Cameron Beach Waterman, Detroit, Mich. As a result of the com- 
petition just ended the following men were elected to the editorial 
staff: Hal Crumpton Bangs, Chatsworth, 111.; William Joseph 
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Downs, Yonkers, N. Y. ; George Dana Graves, Cambridge, Mass. ; 
John Harold Sears, St. Louis, Mo.; Robert Hardy Strahan, Pal- 
myra, N. Y. ; George Newell Whittlesey, New Haven, Conn. 

* * * * 

As this issue closes our eleventh volume and marks the retirement 
of the present Board, we wish to thank those who have co-operated 
with us during the year, and especially do we wish to assure Pro- 
fessors Baldwin and Wurts of our appreciation of their kindly 
interest and helpful suggestions. We are also much indebted to 
the '98 Chairman, Mr. Charles F. Clemons, who has been very 
active in furthering the interests of the Journal. 



COMMENT, 

MALICIOUS PROCURING REFUSAL TO CONTRACT. 

The doctrine enunciated in Allen v. Flood, ( 1898) A. C. 1 — that 
anact otherwise lawful does not become actionable, because it proceeds 
from a bad motive — is by no means new to English law. Stevenson 
v. Newnham, 13 C. B. 285, 297; Jenkins v. Fowler, 24 Penn. St. 
.308 (1855). The importance of the decision lies in affirming its 
application to cases of malicious procuring of refusal to contract and 
answering in the affirmative this question, "Is it lawful for one per- 
son to interfere with employment of another where the acts of inter- 
ference induce no breach of contract and are not accompanied by 
either fraud or violence." Upon this point the law in England was 
unsettled. Lord Esher in Temperton v. Russell, (1893) 1 Q. B. 
715; Carrington v. Taylor, 11 East 571. Nor were the American 
courts in harmony : Walker v. Cronin, 107 Mass. 555 ; Roycroft v. 
Taylor, 64 Vt. 209. 

In England, Allen v. Flood must now be read in the light of 
Quinn v. Leathern, (1901) A. C. 495, where it was exhaustively 
reviewed and explained, in part by the same judges. While in the 
latter case questions of conspiracy, procuring breach of contract, etc., 
entered, yet an intention is manifest to confine the Alien v. Flood 
doctrine strictly to the facts there decided. In fact, this latter 
decision negatives what would be otherwise a rational conclusion to 
draw from Allen v. Flood and the doctrine of Huttley v. Simmons, 
(1898) 1 Q. B. 181, — what one may lawfully do, several may com- 
bine to do— namely, that a combination with bad motive would be 
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legal. It would appear that the contrary, qualified in cases of 
competition by Mogul Steamship Co. v. McGregor, (1892) A. C. 
25, is the true position of the House of Lords. The Canadian 
Supreme Court is in accord with Allen v. Flood. Perrault v. Gau- 
thier, 28 Can. Sup. Ct 241. 

Thus far the American courts have shown little inclination to 
follow the doctrine enunciated. The Massachusetts court in Plant 
v. Woods, 176 Mass. v 492 and Moron v. Dunphy, 177 Mass. 485 re- 
fused to follow the English case. In State v. Huegin, no Wise. 
189, the Wisconsin court also disapproved of the doctrine and 
declared it not to be the law of that State. So in Transportation Co. 
v. Standard Oil Co., 43 S. E. 591 (W. Vir.), the principle was 
denied. While, in Passaic Print Works v. Dry Goods Co., 105 Fed. 
163, the Circuit Court approved Allen v. Flood, the case in- 
volved only malicious use of one's private property. 

The New York Court of Appeals, in a recent case, passed upon 
Allen v. Flood and also declined to follow it as regards malice, 
although the influence of the English case upon the court's decis- 
ion in other particulars is quite apparent. An organization of steam 
fitters refused to allow its members to work with those of a rival 
organization, the plaintiff, and through its walking delegate, dim- 
ming, threatened various employers that unless the members of the 
plaintiff organization were discharged and its own members engaged 
in their places, they would stop work and cause a general strike of 
all trades employed on the job, an act which was within their power. 
They further threatened to pursue this course wherever they found 
the plaintiff's members working with their own, and thus to drive 
it out of existence, but in no case were force or unlawful acts em- 
ployed or threats made, except the threat to strike unless their 
demands were complied with. The legal similarity of the case 
to Allen v. Flood is at once apparent — in both cases the courts 
refused to notice conspiracy and it was upon the authority of that 
case alone that the Appellate Division held that plaintiff had no 
cause of action. The Court of Appeals now affirms their decision, 
but upon somewhat different grounds. National Protect. Ass'n of 
Steam Fitters v. Cumming, 63 N. E. 369. Vann, Bartlett and Mar- 
tin, J. J., dissenting. 

Although somewhat aside from the question we are here discus- 
sing, the position of the court in reference to the legality of strike 
in general, is too important to be overlooked. It takes the broad 
attitude which is manifest in Allen v. Flood, the attitude also of 
Chief Justice Holmes — that an indirect benefit, causing direct injury 
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to rivals, may as properly be the object of a strike as a benefit, 
obvious and direct, — a much more liberal position than the case of 
Currqn v. Galen, 152 N. Y. 33 ( 1897), would lead one to expect. 

The following is from Chief Justice Parker's opinion : "I know 
that it is said in another opinion in this case that 'workmen cannot 
dictate to employers how they shall carry on their business, nor 
whom they shall or shall not employ ;' but I dissent absolutely from 
that proposition and assert so long as workmen must assume all the 
risk of injury that may come to them through the carelessness of 
co-employes, they have the moral and legal right to say that they 
will not work with certain men and the employer must accept their 
dictation or go without their services. * * * Having the right 
to insist that plaintiffs' men be discharged and defendants' men put 
in their places if the services of the other members of the organ- 
ization were to be retained, they also had the right to threaten that 
none of their men would stay unless their members could have all 
the work there was to do. * * * A labor organization is en- 
dowed with precisely the same legal right as is an individual to 
threaten to do that which it may lawfully do." When the facts of 
the case are considered, it is evident by this decision, organized labor 
in the State of New York has obtained a strong vantage ground. 

But the essential doctrine of Allen v. Flood, that motive is imma- 
terial when the act itself is legal, the majority refuse to follow, 
although Chief Justice Parker, with whom concur two other judges, 
unqualifiedly takes that position. The Chief Justice's opinion, 
referring to certain propositions of the other judges, reads as 
follows: "I wish to again call attention to so much of them as 
intimates that if the motive be unlawful or be not for the good of 
the organization or some of its members, but prompted wholly by 
malice and a desire to injure others, then an act which would be 
otherwise legal becomes unlawful. To state it concretely, if an 
organization strikes to help its members, the strike is lawful. If 
its purpose be merely to injure non-members, it is unlawful. I do 
not assent to this proposition although there is authority for it It 
seems to me illogical and little short of absurd to say that the every- 
day acts of the business world apparently within the domain of 
competition may be either lawful or unlawful according to the 
motive of the actor. * * * But for the purpose of this discus- 
sion, I shall assume this proposition to be sound." And upon this 
assumption that motive is material but in this case proper, the judge- 
ment proceeded, a fourth judge concurring upon that ground. The 
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remaining three judges held motive to be material and vigorously 
asserted that in this case it was improper and the means illegal. 

While it would be impossible to lay down any universal rule, 
yet seemingly the trend of opinion is contrary to the doctrine of 
Allen v. Flood and is to the effect that motive in procuring refusal 
to contract may determine the liability. Yet one effect of Allen v. 
Flood, worthy to be noted, has been to clarify the subject of malice 
and force the arguments relating to its materiality in civil cases, pro 
and con, to much sounder and clearer basis. 
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Appeal— Federal Question — Error to State Court— Liability on In- 
junction Bond. — Tullocx v. Mulvane, 22 Sup. Ct 372.— Held, a claim of 
immunity for attorney's fees as an element of damages under an injunction 
bond given in a Federal court presents a Federal question for review on error 
to the State court from the Supreme Court of the United States. 

The validity of such a bond, the authority of the Federal court, and in 
general the proceedings, decrees and orders of that court involve Federal 
questions under Rev. Stat. Section 709. Dupasseur v. Rochereau, 21 Wall. 
130; Avery v. Popper, 179 U. S. 305;, Meyers v. Block, 120 U. S. 206. But 
where none of these is questioned and only the liability of a surety under 
the bond is to be decided, it is denied by three of the justices, in a strong 
dissenting opinion, chat any Federal question is involved. They contend 
that the bond is to be interpreted like any other contract ; that liability under 
it is purely a question of general law, and that the refusal of a State court to 
accept the view of the Federal courts on the subject, expressed in former 
decisions between other parties, is not reviewable by the Supreme Court of the 
United States as denying an immunity claimed by virtue of "an authority 
exercised under the United States." Rev. Stat Section 709; Provident, etc., 
Soc. v. Ford, 114 U. S. 635; Winona & St. P. R. R. Co. v. Plainview, 143 
U. S. 371. 

Appeal— Review— Objections Not Raised Below.— Brinckerhoff et al. 
v. Farias et al., 63 N. E. 436 (N. Y.).— In an action tc procure the settlement 
of plaintiffs' accounts as trustees, the defendant filed some general exceptions to 
all that referee had decided, but did not object to the accounts as filed and 
neither on the trial nor during the hearing before the referee made any spe- 
cific objection thereto. Held, that an objection raised by him specifically for 
the first time in the Court of Appeals on an appeal from the judgment will 
not be considered. 

This decision departs from the findings in Watts v. Waddle, 31 U. S. 
(6 Pet.) 389; Campbell v. Stakes, 2 Wend. 137. It applies the rule set forth 
in Markham v. Washburn (Com. PI.), 18 N. Y. Supp. 355; Dodge v. Cor- 
nelius, 168 N. Y. 242, which gives a definite limit to matter for review. 

Carriers— Negligence— Duty to Announce Stations.*— Houston & T. 
C R. R. v. Goodyear, 66 S. W. 862 (C. C. A.).— A railroad company, in 
absence of statute, is not negligent as a matter of law in failing to announce 
arrival of its trains at stations. 

That trains must stop at the stations for a reasonable length of time, 
5 Am. & Eng. Ency. 565, and authorities in note; Teller v. N. Y. C. R. Co., 
2 A. A. Dec (N. Y.) 48a Company liable for any injury resulting from 
violation of this duty. Washington, etc., R. Co. v. Harmon, 171 U. S. 571. 

Constitutional Law— Equal Protection of Laws — Statutes. — Con- 
nolly et al. v. Union Sewer Pipe Co., 22 Sup. Ct. 431.— A discrimination in 
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favor of agricultural products or live stock in the hands of the producer or 
raiser, made by the Illinois Trust Act of 1893, exempting them from the pro- 
visions which prohibit a recovery of the price of articles sold by any trust 
or combination formed in restraint of trade in violation of that act, renders 
the act repugnant to the 14th Amend., in respect to equal protection of laws. 
Mr. Justice McKenna, dissenting. 

Mr. Justice McKenna contends that no distinction can be taken be t w ee n 
cases in which a discriminate tax is imposed, and those in which conduct is 
regulated or penalized. This view appears to be sustained by Railroad Co. 
v. Richmond, 96 U. S. 521, and Cotting v. Kansas City Stock Yards Co^ 
183 U. S. 79. But the weight of authority is contra. A discrimination found- 
ed upon a reasonable distinction in principle is valid. Am. Sugar Refining 
Co. v. Louisiana, 179 U. S. 89; 2 Story on the Const., Section 1961. The Illi- 
nois statute exempts a class from its operation, permitting them to combine 
and do an act which, if done by others, would be a crime. Such a discrimi- 
nation is purely arbitrary. 



Constitutional Law — Interference With Interstate Com mi 
Long and Short Haul.— Louisville & Nashville R. Co. v. Eicbank, 22 Sup. 
Ct 277. — Ky. Const, Section 218 prohibits common carriers from charging 
more for a shorter than for a longer haul. Held, that it is an unconstitutional 
regulation of interstate commerce, so far as its provisions extend to a long 
haul from a place outside of to one within the State, and a shorter haul be- 
tween points on the same line and in the same direction, both of which are 
within the State, as the carrier is thus compelled to adjust his interstate rates 
with some reference to his rates within the State. 

State regulation of local rates by reference to the existing interstate rate 
in effect compels the carrier to raise the interstate to the level of the local rate, 
which under existing competition would interfere with its interstate business. 
The interference is direct, and though affecting only one carrier, is unconsti- 
tutional. N. Y. L. E. & W. R. Co. v. Penn,, 158 U. S. 431 1 Wabash, St. L. 
& P. R. Co. v. IJX., 118 U. S. 557. 

The dissenting justices maintain that State regulation of local rates 
by reference to existing interstate rates as fixed by the carrier is no more a 
regulation of the latter than if Congress had fixed the interstate rate, in which 
case the local regulation by the State would be valid. Miller v. Swan, 150 
U. S. 132. They also deny that the incidental effect of the provision in impair- 
ing one carrier's interstate business, there being competing carriers b et ween 
the same points, is such a direct interference with interstate commerce as to 
invalidate the provision. 

Contracts — Statute op Frauds — Performance Within One Year.— 
McGirr v. Campbell, 75 N. Y. Supp. 571. — Carpenters made an agreement 
whereby the defendant sold his interest to the plaintiff, taking his notes 
therefor, and agreed not to enter into a like business in the city until the last 
note became payable, namely, twenty-seven months after April 20, 1897. Held, 
that the agreement was within the Statute of Frauds, requiring agreements 
not to be performed within one year to be in writing. 

The Massachusetts rule is that where the contract would be fully per- 
formed by the death of a party during the year the statute does not apply, 
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and therefore it does not apply to a personal contract to refrain from certain 
acts for a specified time. Doyle v. Dixon, 97 Mass. 208. And two dissenting 
judges hold that the rule is the same in New York. Mc Kinney v. McCloskcy, 

78 N. Y. 594. 

Both the weight of authority in this country and in England supports 
the majority decision. 8 Am. & Eng. Enc. Law (1st Ed.) p. 688; Davey v. 
Shannon, 4 Exch. Div. 81 ; Perkins v. Clay, 54 N. H. 518 ; Browne, Stat. 
Frauds, Section 282 b. 

Conversion — Breach op Contract— Reorganization op Railroad.— In- 
dustrial and General Trust, Limited, v. Tod et al., 63 N. E. 285 (N. Y.). — 
The bondholders of an insolvent railway company, pending foreclosure, con- 
ferred on a reorganization committee title to the bonds, for the purpose of 
reorganizing the affairs of the railroad; gave them power for that purpose, 
and required the committee to adopt a plan of reorganization giving notice 
thereof. Held, that an action of conversion will not lie against members of 
committee for using bonds to pay price of the railway company on a sale 
on foreclosure, without first making plan of reorganization and giving notice 
thereof, such a failure being a breach of contract. 

This decision is directly opposed to the findings in Cox v. Stokes, 156 
N. Y. 491 ; United Water Works Co. v. Omaha Water Co., 164 N. Y. 41 \ 
Laverty v. Snethen, 68 N. Y. 522. It applies the principle set down in 
Walter v. Bennett, 16 N. Y. 25a The decision draws a sharp line between 
conversion and breach of contract. 

Corporations — Building Associations — Paid-up Stock — Preferred Cred- 
itors.— Cashen v. Building and Loan Association et al., 41 S. E. 51 (Ga.). 
— Plaintiff had purchased some full paid "stock" of the defendant association 
with the agreement that he was to receive regular rate of interest and was 
not to share in the profits or losses of the association. Held, on the failure 
of the association, that the above agreement established a relation of debtor and 
creditor between the parties, and that plaintiff's claim was entitled to preced- 
ence over that of other stockholders. 

Very few cases involving this point have ever been decided. In some 
States the issuance of such non-participating stock is prohibited. State v. 
Oberlin Asso., 35 O. St 258 ; Stiles' Appeal, 95 Pa. St. 122. In the following 
cases it has been held that the holders of such stock are on no different foot- 
ing as creditors from the holders of the ordinary stock. Leahy v. Asso., 76 
N. W. 625 (Minn.) ; Hohenshell v. Asso., 41 S. W. 948 (Mo.). The court 
relied upon the authority of Cook v. Asso., 104 Ga. 814. 

Corporations— Consolidation — Debts op Merged Companies — Payment. 
— Shadpord v. Detroit Y. & A. A. Ry. Co., 89 N. W. 960 (Mich.).— Plaintiff 
had secured a judgment against one of the merged companies of the defend- 
ant corporation subsequent to the consolidation. Held, that the consolidated 
corporation was liable for the debt, although the merged company was insol- 
vent at time of merger. 

This case is an important one, and it declares that the law will not per- 
mit the creditors of two corporations to be deprived of the assets of such 
corporations in payment of their debts and turn them over to suits in equity 
against the stockholders when the union with another corporation is effected 
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without the passing of a valuable consideration between the corporations them- 
selves. See Chicago S. F. R. Co. v. Ashling, 56 111. App. $xj\ State v. B. y 
L. R. Co., 77 Md. 480. Nor can a corporation set up in defence the illegality 
of its own organization. Such illegality can only be attacked in a direct pro- 
ceeding. M eth. Ep. Church v. Pickett, 19 N. Y. 485 ; Swartout v. Mich. Air 
Line R. Co., 24 Mich. 388. Contra, Carey v. Cincinnati R. R. Co^ 5 Clarke 
306. 

Deceit — Sale of Shares — Measure of Damages. — Drake et al. v. Hol- 
brook, 66 S. W. 512 (Ky.).— Plaintiff was induced through deceit of defend- 
ant to buy certain shares of stock, the value of which was much leas than 
represented. Held, the measure of damages was the difference between the 
actual and represented value of the stock. Du Relle, Burnam and O'Rear, 
J. J., dissenting. 

The majority held that the party using deceit must make good his repre- 
sentations. If plaintiff was induced to believe he was getting a bargain he is 
entitled to same — the profit actually represented. Am. & Eng. Enc Law (ad 
Ed.) 184. Bank v. Gaitskill, 37 S. W. 160; Trimble v. Ward, 97 Ky. 748. 

The minority follow the opinion of Chief Justice Fuller in Smith v. 
Bolles, 132 U. S. 125. The measure of damages is what the plaintiff "lost by 
being deceived into the purchase," and must "not include the expected fruits 
of an unrealized speculation." The plaintiff should recover only what will 
repair his injury. Baker v. Drake, 53 N. Y. 211 ; Walker v. Smith, Fed. Cas. 
No. 17,086. 

Elevated Railroads— Damage to Abutting Property— Construction of 
Illinois Constitution.— Aldrich v. Metropolitan W. K El. Ry. Co. (III.), 
63 N. E. 155. — Defendant's road, which is constructed on its own land 
except where it crosses streets under license from the city, passes within 
thirty-one feet of plaintiff's expensive apartment house, obstructing the view 
and passage to the premises, and the noise destroying peace and quiet Held, 
not to be a taking of or damage to such private property for public use, 
within the meaning of Const. Art. 2, Sec. 13, which prohibits such tak- 
ing without just compensation. 

The constitutional provision of 1870 was not intended to give a remedy 
for all incidental losses nor for the depreciation of property caused by the 
construction of railroads in the vicinity, but was intended only to restore a 
remedy which existed at common law but which had been denied by legisla- 
tion and the Constitution of 1848. In order to recover under this provision, 
there must have been some physical disturbance, with a right connected 
with property. Rigney v. City of Chicago, 102 111. 64. Had the railroad 
passed directly in front of plaintiff's lot impairing his means of ingress a 
different rule would have been applied. Railroad Co. v. Leah, 152 111. 249, 
or if the elevated road had been a steam road, and cinders, ashes and smoke 
had been thrown and blown into the plaintiffs premises. Railroad Co. v. 
Darke, 148 111. 226. 

Evidence — Dying Declarations — Supplementing Writing by Parol.— 
Herd v. State, 67 S. W. 495 (Tex.).— Held , that dying declarations reduced 
to writing and signed may be supplemented by other declarations made at the 
same time, and not reduced to writing. Henderson, J., dissenting. 
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This is in direct contradiction to weu recognized principles of evidence, 
and can only be explained in light of the modern tendency to admit all evi- 
dence more freely. Wharton on Horn,, Sec. 766; Greenlf. on Ev., Sec. 161. 
In the early English case of Rex. v. Reason, 1 Strange 499, it was held that 
even prior and subsequent declarations, made the same day as the written one, 
were inadmissible. 

False Imprisonment— Abrest by Order of State Court After Dis- 
charge in Bankruptcy— Release on Habeas Corpus as Evidence of Un- 
lawful Arrest. — Bennett v. Lewis et al., 66 S. W. 525 (Ky.). — Plaintiff to 
avoid arrest by defendant secured from referee in bankruptcy an order oi 
immunity from arrest on all his debts. He was thereafter maliciously arrested 
and imprisoned on a judgment of State court rendered prior to his discharge 
in bankruptcy. Held, arrest not unlawful. Divided court. 

As a discharge in bankruptcy does not release from all debts, plaintiff 
should have pleaded his discharge from the debt in question. The fact that 
his arrest was decided to be illegal by U. S. District Court on habeas corpus 
shows only that he was discharged from custody, and State court might pro- 
ceed with its process until the bankruptcy proceeding was properly pleaded. 

The dissenting judges strongly contend that such arrest was in defiance 
of the Federal court; that it was unnecessary to enumerate the debts from 
which he had been discharged as defendant knew he had been released from 
debt in question. To uphold such an arrest is to disregard judgments of U. S. 
courts in matters within their undoubted jurisdiction. 

Insolvency— Effect of General Assignment. — In re Hayes, 75 N. Y. 
Supp. 312.— A general assignment by a member of the New York Stock 
Exchange does not affect the contractual rights which members of the ex- 
change have in the membership, so that dividends paid them as creditors 
out of the sale of the insolvent member's membership are not to be deducted 
in determining the amount for which they are entitled to dividends out of 
the assigned estate. 

The late case of Merrill v. Bank, 173 U. S. 131, in which three justices 
very emphatically dissented, has left this point of law in an unsatisfactory 
state. In this case the court, following Merrill v. Bank, supra, concludes 
that the claim of the creditor to share in the assets of the debtor and his 
debt against the debtor, are distinct and separate rights. The court has 
ably attempted to reconcile the authorities, and the case should be of value 
in future controversies. 

Joint Causes of Action — Construction of Will.— Hughes et al. v. 
Hughes et al., 63 N. E. 250 (Ind.).— Held, that an executrix could not join 
in her fiduciary and individual capacity for the purpose of demanding the 
construction of a will. Wiley, J., dissenting. 

The tendency of the law being to discourage multiplicity of suits, such 
joinder has generally been upheld. Thus, it was allowed for the purpose 
of collecting rent in Armstrong v. Hall, 17 How. Prac. 76, and where an exec- 
utor was made defendant in an action for debt, Day v. Stone, 15 Abb. Prac 
(N. S.) 137. The prevailing opinion is based on the rule that it is not 
enough that there be a common interest in the cause of action, but that there 
must be a common interest in the relief sought. Martin v. Davis, 82 Ind. 41. 
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Municipal Corporations — Ordinances — Scattering Paper — Discbtmi- 
nation. — City op Philadelphia v. Brobender, 51 Atl. 374 (Pa.) The muni- 
cipal council of Philadelphia passed an ordinance prohibiting the casting of 
advertisements or hand bills not enclosed in envelopes and addressed (news- 
papers are excepted) into the vestibules, yards or on the porches of dwellings. 
Held, this is a proper exercise of the police power and does not discriminate 
against a class. 

There is no class discrimination, unless those engaged in the same busi- 
ness are affected differently, Soon Hing v. Crowley, 113 U. S. 703. It was 
decided that a city ordinance might cover a private nuisance where it was 
incidental to a public nuisance even if it were not a common nuisance per se. 

New Trial— Personal Injuries — Conduct of Plaintiff.— McGlotn v. 
Metropolitan St. Ry., 75 N. Y. Supp. 593.— On the first day of a trial for per- 
sonal injuries, after adjournment and in the presence of jurors, plaintiff be- 
came prostrated in the court room, was attended by physicians and after about 
twenty minutes removed from the room. There was evidence that his phy- 
sical condition at the trial was the result of the injuries alleged. It was not 
alleged that the attack was simulated or purposely manifested before the 
jury, and in response to inquiry by the court, the jurors intimated that the 
occurrence would not affect their decision. Held, that the court's refusal to 
grant a new trial would not be disturbed. 

Two judges dissent on the ground that what had oc cur red must inev- 
itably have influenced the jury, and that it was practically testimony as to 
his alleged injuries the truth of which the defendant had no opportunity 
to question and therefore there was no fair trial in this respect Their position 
would have been correct if there had been the least evidence of intentional 
misconduct by the plaintiff. 12 Enc PI. & Pr. 615. 

Removal of Causes — Sufficiency of Petition — Foreign Corporations. 
—Thompson v. Southern R. R., 41 S. E. 9 (N. C). — Defendant tried to have 
the case removed from the State to the Federal court, alleging that it was 
a citizen of another State than that in which suit was brought and in which 
plaintiff lived. Held, that this allegation was insufficient as it did not state 
specifically that defendant was not a resident of the State in which suit was 
brought. 

The reason for this decision was that the corporation might be a citizen 
both of a foreign State and of that in which suit was brought. The rule 
seems to be that all jurisdictional facts must be stated in the clearest possible 
manner. Hirschl v. Machine Co., 42 Fed. 803 ; Fife v. Wkittett, 102 Fed. 537. 
It has been held in other cases, however, that a mere allegation that the cor- 
poration is a citizen of another State is sufficient, as this precludes the idea 
of it being a citizen of the State where suit is brought. Myers v. Murray, 
42 Fed. 695; Shattuck v. Insurance Co., 7 C. C. A. 386. 

Street Railways — Electric— Additional Burden to Abutting Property 
Owners. — Peck et al. v. Schenectady R. R. Co., 63 N. R 357 (N. Y.).— 
Held, that the use of a city street by an electric road is an additional burden 
to the owners of the fee, for which they are entitled to compensation. Parker, 
C. J., and Werner, J., dissenting. 
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This decision which follows Craig v. Railroad Co., 59 N. Y. 404, is con- 
trary to the numerous holdings in all the other States of the country. Barney 
v. Keokuk, 94 U. S. 324; Attorney General v. Railroad Co., 125 Mass. 515; 
Elliott v. Railroad Co., 32 Conn. 579. The dissenting opinion is a vigorous 
protest against carrying conformity of decision so far, especially in the 
face of present conditions, street railways now being so common and conven- 
ient to the public as to come within the purposes for which streets are 
established and maintained. 1 Lewis, Em. Dom. (2d Ed.) sec H5f. 

Tariff— Importation from Philippines — Senate Resolution Explain- 
ing Intent in Ratifying Treaty—Effect of Condition of War. — The 
Diamond Rings, 22 Sup. Ct. 59. — Held, that a condition of war in the Phil- 
ippines and a Senate resolution to effect that in ratifying the Spanish treaty 
the Senate did not intend to permanently annex islands nor incorporate their 
inhabitants into citizenship, did not operate to differentiate the status of the 
Philippines from that of Porto Rico in regard to tariff laws. Gray, Shiras, 
White, McKenna, J. J., dissenting. 

In De Lima v. Bidzvell, 21 Sup. Ct. 743, Porto Rico, after cession is de- 
clared United States territory and not subject to tariff laws applicable to 
foreign countries. Downs v. Bidwell, 21 Sup. Ct. sustained an act of Con- 
gress making discrimination in the case of Porto Rico in duties, imports and 
excises contrary to the constitutional provision. The court here approves 
both decisions and holds that in the absence of a special act of Congress it 
would be mere judicial legislation to make the existing tariff laws applicable 
to imports from the Philippines. 

Taxes — Inheritance — Personal Property of Non-Resident Alien- 
Will Executed Abroad.— Eidman v. Martinez, 22 Sup. Ct. 51$.— Held, 
American securities passing under will executed abroad are not subject to 
inheritance tax imposed by Act of 1898, Section 29. 

The question revolves upon the phrase "passed by will or under intestate 
laws of any State or territory." This language has frequently created diffi- 
culty in State courts. Romaine's Estate, 127 N. Y. 89. The words quoted 
above must be construed together and to construe "State" to include a foreign 
State would be rejecting a recognized principle that tax-laws should be 
literally construed. Am. Net & Twine Co. v. Worthington, 141 U. S. 468; 
U. S. v. Hunnewell, 13 Fed. 167. 

Trusts— Duties and Liabilities of Trustees— Guardian's Sale— Con- 
firmation.— Prazier v. Jeakins, 68 Pac. 24 (Kan.).— A sale of the property 
of a minor by the guardian to her husband is void even though such sale was 
made upon fair consideration and free from fraud, and received the confirma- 
tion of a court of probate. Cunningham, J., dissenting. 

"We cannot doubt that a sale by a trustee to his own wife would be set 
aside on the application of the cestui que trust on the ground of her relation- 
ship to the trustee. It would be evidence of unfairness quite as much as if 
the sale were made to the trustee himself, and falls within the spirit of the 
rule which forbids his own purchase." Appeal of Dundas, 64 Pac. 325. The 
confirmation of a guardian's sale by a court of probate is res judicata as to 
irregularities only, and cures nothing of substance. Koehler v. Ball, 2 Kan. 
161, 83 Am. Dec. 451. 
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Wills— Void Trusts.— In re Fair's Estate, 68 Pac 306 (Cat).— Held, 
that a judicial decision invalidating a trust of real property created by will 
will also avoid a good disposition of personal property closely united to it 
Beatty, C. J., and Harrison, J., dissenting. 

Generally the courts will uphold the valid portions of a will so far as 
possible. Kennedy v. Hoy, 105 N. Y. 134; Cross v. U. S. T. Co., 131 N. Y. 
339. But it has been held that this will not be done if contrary to the express 
provisions of the testator. Roberts v. Cory, 84 Hun. 336; Kalish v. Kalish, 59 
N. E. 917. 



ALUMNI NOTES. 

'62. — Lyman B. Bunnell died suddenly of pneumonia, on Tuesday, March 
18th, at his home, 317 West 136th St., New York. 

'77.— Edward H. Rogers, John Q. Tillson, '93, and James E. Wheeler, 
'94, were the judges at the Wayland Prize Debate held in Hendrie Hall, 
April 24th, 

'79. — Henry Roberts has been elected chairman of the Republican Town 
Committee of Hartford, Conn. 

'80— Edward B. Whitney addressed the American Social Science Associa- 
tion at Washington, April 23rd. 

'86. — President Frank Strong of the University of Oregon was elected 
Chancellor of the University of Kansas, April 26, 1902. Dr. Strong has been 
at the head of the University of Oregon for three years and has had a very 
successful administration. 

'92. — Samuel A. York has removed his law office from 157 Church Street 
to the First National Bank Building, 42 Church Street, New Haven. 

'94. — Herbert W. Hamlin, of the Chicago Bar. was the attorney for the 
victorious litigants in the recent case decided by the Supreme Court of the 
United States, wherein the anti-trust law of Illinois was declared unconstitu- 
tional as class legislation. 

'94-— James E. Wheeler was elected Alderman, from the First Ward, on 
the Democratic ticket in the New Haven City Election, April 15th. 

'95. — William R. Begg has been elected Secretary of the Minnesota State 
Bar Association. 

'95. — William H. Cable is Assistant Prosecuting Attorney in the Dan- 
bury City Court. 

'96. — Robert S. Alexander is Assistant Judge of the City Court, Danburj, 
Conn. 

'97. — Charles G. Morris has taken up his residence in Newtown, Cowl, 
opening his office there on Saturdays, but otherwise retaining his office hours 
in New Haven where he has been since his graduation from the Yale Law 
School 
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'97-— Benjamin I. Spock has removed his law office from 153 Church 
Street, to the Law Chambers, 179 Church Street, New Haven. 

'98. — Samuel Peterson has been advanced from Instructor to Assistant 
Professor of Political and Social Science in the University of North Dakota. 

'99.— Clarence A. Alexander has been appointed Private Secretary to 
Alfred G. Vanderbilt of New York. 

'99.— In the recent New Haven City election, Samuel Hoyt was elected 
a Selectman on the Republican ticket. 

'99. — George W. Skinner, Jr., has taken a half interest in the John S. 
Worthington Co., iron and steel merchants, 1528 Wayne street, Denver, Col. 
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American Bar Association. Transactions of the Twenty-Fourth Annual 
Meeting. Dando Printing and Publishing Co., Philadelphia. 
Besides the minutes of the meeting and a list of the officers and members, 
there is an appendix, which contains a most able address by the President of 
the Bar Association, Edmund Wetmore, Esq. In this address he touches 
upon some of the most important legal questions of the day and discusses 
the more noteworthy changes in statutory law. Following this is an address by 
Charles E. Littlefield, Esq., on the "Insular Cases." He discusses his subject 
in a scholarly and comprehensive manner. In addition to these are addresses 
by prominent lawyers from different parts of the country. The reports of the 
several committees are also included. 0. a. d. 

American Electrical Cases. Ed. by William W. Morrill. Vol. VII. 1S97- 

1901. Albany: Matthew Bender, 1902. pp. 94a 

The value of any book must be measured in some degree, at least, by the 
importance and the interest of the subject with which it deals. The cases 
here collected deal with an agent of essentially modern times. It was only 
some fifty years ago that the electro-magnetic telegraph was put in successful 
operation, while the age of the telephone, the electric light and the electric 
railroad is scarcely halfUhat. And yet in this comparatively short time, 
these and other practical uses of electricity have become a subject of the 
greatest possible importance and interest not only to the world of business 
and of commerce but to the legal profession as well. Especially is this true 
of the United States. The capital invested to-day in the United States in 
telegraphy is over $250,000,000, in telephony $300,000,000, in electric light- 
ing $1,300,000,000, in electric railroads $1300,000,000, the grand total of .ill 
such investments reaching the enormous sum of $3,975,000,000. As compared 
to Europe in 1900, the total electrical capacity available for all purposes in 
the United States was 2,000,000 kilowatts, while that of the former was 
550,000. The significance of these figures is more apparent when it is re- 
membered that our population is only about 70,000,000 while that of Europe 
is 350,000,000. Such figures as these are a fair indication of the tremendous 
importance of the subject here dealt with. And great as these industries have 
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become, the development of various electrical enterprises is bat in its infancy. 
From 1891 to 1900 the electric railroads increased from 2,000 to 18*000 miles, 
which is only symbolic of what may be fairly expected in the future of elec- 
trical development in general. 

Along with the development of this new agent, a great deal of litiga- 
tion has necessarily arisen, the legal questions in many cases being novel and 
intricate. This volume brings the compilation of those cases down to date. 
Including as it does all the important decisions on these various subjects 
in the United States, it is a valuable book for convenient reference, espec- 
ially as the index is complete and accurate. In this seventh volume are to 
be found the latest decisions on such live questions as the municipal control 
of street user by electrical companies, including the power to exact com- 
pensation for such user, while the non-commercial but very practical use 
of electricity in electrocution is also treated in one of the cases. & h. b. 

Annotated Negotiable Instruments Law. Second edition. By John J. 

Crawford. Sixth volume, 149 pp. Buckram. Baker, Voorhis ft Co, 

New York. 

At the time the first edition appeared, but four states had incorporated 
the Negotiable Instruments Act in their laws. Since then it has been ac- 
cepted by twelve more states and the District of Columbia. While follow- 
ing the original draft in the main, the various acts, as passed, differ in some 
minor points which are noted in this edition, in a manner which will be of 
much assistance in distinguishing the applicability of the decisions of one 
state, to questions rising in another. The change effected in the earlier law 
of the states is pointed out To the excellent selection of cases appearing in 
the first edition, the few cases which have arisen under the act are added. 
The numerous valuable features of this work make it a desirable volume 
wherever the act has been adopted. u p. p. 

Attachments, Garnishments, and Executions. By John R. Rood. Geo. Wahr, 

Ann Arbor, Mich. Cloth, 549 pp. 

As the author explains in the preface, the present work is not intended 
to be exhaustive, but is sufficiently complete to give the careful student a good 
general knowledge of the subject 

The book is divided into two parts, the text, and a collection of cases 
bearing on the subject This is the same arrangement as in the well known 
work on Insurance by Mr. Richards. 

Owing to the nature of the book, the author has abstained from giving 
too many citations, except on important points. But in all cases reference is 
made to some more exhaustive work where a full exposition may be had. The 
various sub-divisions are in large type, a feature which is of great advan- 
tage to the practicing lawyer. 

The index is more than usually complete and on the whole the book is 
a decided acquisition to the literature on this subject. o. A. n. 

Bailments and Carriers. By Philip T. Van Zile, LL.D. Gallaghan ft Com- 
pany, Chicago, 1903. pp. 7$5* 
Probably no legal subject has been more affected by the great increase 

in the volume of business of recent years than that of bailments. The devel- 
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opment of the law on this subject by the application of legal principles to the 
novel questions which are being constantly presented to the courts is very 
interestingly discussed in this work. 

The liability of common carriers receives its due share of attention. 
From an insurer at common law the extraordinary liability of carriers has 
been modified, until now decisions are to be found upholding contracts, made 
upon a valuable consideration, which excuse carriers from liability even when 
the damage is caused by their own negligence. 

As to whether carriers of passengers may limit their liability for dam- 
ages resulting from their own negligence, there are three distinct classes of 
cases. The first class holds that sueh contracts are not to be permitted, 
while the second maintains the exact opposite. The third class holds that 
carriers may so limit their liability, provided the negligence does not amount 
to gross negligence. Admitting there is much difficulty in deciding, never- 
theless, the author thinks the weight of authority to be that carriers of pas- 
sengers can not limit their liability, by special contract or otherwise, when 
the damage results from their own negligence. 

The book is divided into seven parts. The subject of Part I is Ordinary 
Bailments. Part II is devoted to Pledge or Pawn. The pledging of negotia- 
able, non-negotiable and quasi-negotiable paper is here discussed at length. 
Part III has to do with Innkeepers and Boardinghouse keepers, and contains 
a very careful examination of the liability of these persons. Part IV is a 
short section on the liability of the Post Office Department Parts V and VI 
apply to Carriers. A very valuable chapter on actions against carriers con- 
cludes the book— a discussion of pleadings, evidence and damages. 

The volume is very valuable for its comprehensive definitions. Recog- 
nizing the practical nature of the subject, the author deals with it in a direct 
and practical manner, so that the work promises to be,— as the writer hopes 
it will be, — "instrumental in aiding the student of law in his researches.*' 
The book contains a table of cases cited, and concludes with a complete 
index. j. a. t. 

Bishop's Directions and Forms. Practical Directions and Forms for the 
grand jury room, trial court and court of appeal in criminal causes, with 
full citations of precedents from the reports and other bocks. By Joel 
Prentiss Bishop, LL.D., Honorary Doctor Juris Utrnuque of the Univer- 
sity of Berne. Second Edition by Winslow Evans, Ph.D., of the Peoria, 
Illinois, Bar. Chicago: T. H. Flood & Co. 1901. 1 vol. pp. 675. 
The first edition of this work was published in 1885. It completes the 
author's criminal law series, a task which took him thirty-two years to 
accomplish, and contains full and ample "directions" for the various steps in 
every sort of criminal cause, within the range of the reported cases. Its 
breadth of scope and logical arrangement has made it almost indispensable 
to the practicing lawyer. In revising the work the editor has not changed the 
text or forms, and has removed the only ground of criticism of the original 
edition by adding forms of bills of exceptions. u. b. n. 

Law of Guaranty Insurance. By Thomas Gold Frost, Ph.D. Little, Brown 

& Co., Boston, 1902. 547 pages. 

For several years past the constantly increasing importance of guaranty 
insurance has impressed upon lawyers generally the need of a text-book 
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on the subject. Owing, however, to its very recent development, and hence 
the absence of fundamental rules and principles, together with the obvious 
difficulties in the way of writing any "pioneer treatise,' 1 the profession has 
up to the present time been deprived of such a work. Mr. Frost, aided by 
his long association with this important branch of the law, has surmounted 
these difficulties in a commendable manner, and has presented a work of 
undoubted excellence and practical worth. The plan of the book, as ex- 
plained by the author in the preface, has been to present, not what he thinks 
the law on the subject ought to be, but what it really is as established by 
approved cases and decisions. The contract, together with the parties there- 
to, is first taken up and fully explained and discussed. After a short consid- 
eration of its attachment, duration, and scope, the author proceeds to a very 
complete and comprehensive survey of the discharge of the liability. Then 
follows a concise presentation of the mutual rights and obligations existing 
between the insurer and the "risk." The volume closes with a number of 
valuable suggestions relative to practice and pleading, and an appendix 
containing brief extracts from the latest decisions bearing on the general 
subject. s. T. c. 

Slavonic Law, Lectures On. By Feoder Sigel. Henry Frowde, London, 

1002. i vol. 152 pp. 

Of the two forms of law, customary and statute, which predominate in 
the legal history of the Slavonic countries. We would likely consider, for 
example, the codified form of Russian law from the ueozhenie to the Code 
of Laws of the Russian Empire and the early and continued prevalence of 
local codes in Poland and Bohemia and say it was statute, not customary. 
Yet in Russia to-day where the whole law is codified three-quarters of the 
population live according to traditional custom and usages handed down 
through the centuries. Russia is rich in legal literature on customary law. 
Slavonic law, in this respect, more nearly resembles English and American 
than continental law. Roman law, so indelibly impressed on the constitutional 
law in Europe, left but a slight imprint on the legal rules of the Slavs. The 
Slavonic States never acknowledged the power of the Roman Catholic 
Church, nor did the far-reaching influence of feudalism affect their develop- 
ment in any substantial sense, therefore it is not strange that their legal, as 
well as their political development, has been of an independent character. 

These lectures, which now appear in book form, were given in 1900 at 
the University of Oxford under the auspices of the Ilchester Trust. The 
book may be characterized as thoroughly scholarly and the lectures appear 
at no disadvantage when compared with those of Kovalesky and Vinogradov. 
The bibliography is complete and of great value. An index might have im- 
proved the usefulness of the book. c. a. J. 

University of Pennsylvania — Proceedings at the Dedication of the New 
Building of the Department of Law. Compiled by George Erasmus 
Nitzsche, at the request of the Faculty. The International Printing Co* 
Philadelphia. 

This edition is limited to five hundred and fifty copies, and the price of 
each book is three dollars. The workmanship is of the highest order and the 
volume contains numerous speeches. Prof. James B. Ames, Dean of the 
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Harvard Law School, spoke on "The Vocation of the Law Professor." He 
traced the development of the methods of teaching law, from the Inns of 
Court down to the present time, and suggested that we have in substance 
adopted the continental method of instruction. Another notable address 
was by His Excellency Wu Ting Fang, who took as his subject, "The Proper 
Relations of the United States to the Orient." Mr. Justice Harlan, and 
other noted men spoke, including representatives from the Universities of 
Oxford and Cambridge. The book contains a letter written by Lord Mans- 
field, in acknowledgement of the receipt of the first volume of Dallas' reports. 
In one respect this work differs from most books of its kind, and that is 
that it will be found to be interesting reading from cover to cover. o. a. d. 

Void Judicial Sales. By the Hon. A. C. Freeman, author of treatises on 

Executions, Judgments, etc., and editor of the American Decisions. 

Fourth edition. Leather. One volume. 341 pages with index. St 

Louis: Central Law Journal Company, 1902. 

No author of any treatise or work on Sales of Personal Property or Real 
Property has ever thought it expedient to elaborate to any extent the extremely 
important and constantly recurring topic of Void Judicial Sales. What is a 
judicial sale, and when is such a sale void, are matters which every lawyer 
often is obliged to ascertain. No better aid for such purpose can be found 
than in the book in question. According to the author, a judicial sale is a 
sale ordered by the court, conducted by an officer appointed by, or subject to, 
the control of the court, and requiring the approval of the court before it 
can be said to be final. Waiving the decision of what sales are judicial, 
the author assumes, for the purposes of this treatise, that judicial sales em- 
brace three classes: (1) Those made in chancery; (2) Those made by 
executors, administrators, etc, when acting by virtue of judicial authority; 
and (3) all those cases where property is sold under an order of court 
authorizing such sale. Void sales are divided into two classes: (1) Those 
void because the court had no authority to order the sale; and (2) Those 
void because of some subsequent vice or defect, though based on a valid 
judicial decree of sale. The legal and equitable rights of purchasers at void 
sales are ably handled, as well as the subject of the constitutionality of 
curative statutes. The book is well known to the profession as the fact 
that it is on its fourth edition clearly demonstrates. In its new edition, 
amplified by recent decisions and complete appendix and index, it should 
continue to be, as it has been, a valuable aid to bench and bar. b. w. 
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Abatement — (see Nuisance). 

Administrators— completing contract 57 

Admiralty— liability of city for acts of servant 217 
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Anti-Trust Act— equal protection of laws 163 
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